CONSULTATION ON DRAFT REGULATIONS

Criminal Defence Service Act 2006

RESPONSE BY THE GENERAL COUNCIL OF THE BAR AND THE CRIMINAL BAR ASSOCIATION.

1.
Introduction

1.1
The Criminal Defence Service Act 2006, which received Royal Assent on 30th March 2006, provides enabling powers to transfer responsibility for the grant of legal aid from the courts to the Legal Services Commission, and to introduce a new means test for applicants. There are four sets of related draft regulations, together with a partial Regulatory Impact Statement, upon which the views of the Bar are sought.

1.2
The following is a joint response prepared by the Remuneration Committee of the General Council of the Bar and the Criminal Bar Association. At an earlier stage, we were able to respond to an invitation from the Department to express views on the major themes of the legislation as part of the policy development process. We are pleased to note that our thinking has been taken into account in the evolution of the Draft Regulations we are asked to consider. For that reason, and because of the shortened consultation timetable, we have confined ourselves to examination of certain issues of principle which are of importance.

2.
Issues of Principle

2.1
There is a strong public interest in ensuring that those facing criminal charges in the courts have access to effective legal representation, and that those who are unable to meet the costs of such representation are assisted from public funds. Indeed, this right to legal representation is enshrined in the “fair trial provisions” of Article 6 of the European Convention of Human Rights, and underpinned by the Human Rights Act 1998. 

2.2
Nevertheless, legal aid funds are not unlimited. In these circumstances, there is a further public interest in ensuring that the available resources are directed towards those in greatest financial need, and allocated in a way which is efficient, consistent, transparent and fair. It follows that a balance has to be struck between the public interest in efficient use of limited resources, and the need to ensure that criminal proceedings are fair and compliant with human rights standards.

2.3
Ensuring that criminal proceedings are compliant with human rights standards is ultimately the responsibility of the judicial authorities. In addition, and from a practical point of view, the court seized of the proceedings is best placed to determine whether the interests of justice require representation, subject to means, and at what level.


2.4
The Bar has always supported the principle that those who can afford to pay for their legal representation should do so. The policy of re-introducing means testing for the grant of criminal legal aid was supported by the Bar prior to the introduction of the 2006 legislation. 

2.5
In ensuring that resources are directed to those in greatest financial need, and in ensuring efficiency, transparency and fairness, there is no reason in principle why these objectives should not be delivered by the Legal Services Commission; indeed, it is arguable that greater consistency might be achieved, and perhaps economies of scale in undertaking assessment of means. Against this must be balanced any delay and disruption which might be the result of an additional layer, and a separate agency, being introduced into the application process.

2.6
A clear and crisp separation of responsibilities is called for between the Commission and the Courts. In particular, the ultimate responsibility for determining whether the interests of justice require the grant of representation must be, and remain, that of the court. Any dilution of the “ultimate responsibility” principle may result in legal challenges, unnecessary appeals, and additional expense to public funds.

3.
Achieving an appropriate balance

3.1
 The Access to Justice Act 1999 sets out the factors which must be taken into account in determining whether the interests of justice require the grant of representation. The 2006 Act and the draft Regulations propose no changes to those factors. However, the transfer of grant from the courts to the Commission implies that insufficient regard has been had to these matters previously. As the Partial Regulatory Impact Assessment makes clear, the purpose of the legislation is to “ensure consistency in the grant of the right to representation where it is in the interests of justice “, and by this means “ to provide effective control of proper public expenditure” ( Paragraph 2.2 ). The rationale for transferring responsibility for grant is later indicated in clear terms:

“Making no change to the CDS would have meant that the overspend on legal aid would still exist, and would probably continue to rise. The underlying principles supported by the Act are that only cases of appropriate seriousness should receive public funding….” ( Paragraph 2.7 ).

3.2
The suggestion that the courts have been inappropriately generous in applying the “interests of justice” test is not one which accords with the experience of the criminal bar. We do not know what evidential basis there is for such a conclusion. Moreover, it does not appear to be consistent with the findings of the Fundamental Review of Legal Aid which analysed at length the drivers behind increased spend on criminal legal aid. There is certainly evidence that the abolition of means testing led to an increase in applications in the Magistrates’ Courts and efficiencies will be achieved by reduced applications in future. However, this may not bear on the “interests of justice” issue but rather on the exercise of choice by those who would otherwise be able to pay.

3.3
We acknowledge, however, that ensuring the consistent application of statutory criteria is a sensible and legitimate matter of public interest, and that a closer working relationship between the courts and the Commission may provide reassurance that appropriate criteria for grant are being applied consistently. Nevertheless, it is extremely important that the arrangements which are put in place by Regulation clearly reflect the issues outlined in paragraph 2.6 above

3.4
Where the representation authority declines to grant an order on the basis that 

the interests of justice test has not been satisfied, the “ultimate responsibility” principle demands an appeal mechanism which permits the relevant court finally to determine the issue. In relation to proceedings in the Magistrates’ Courts, Regulation 4 
 provides an appeal to the Magistrates’ Court following a refusal of grant on “interests of justice “grounds. In proceedings in the Crown Court and the Court of Appeal, the appropriate officer must, by virtue of Regulations 6 and 7, either grant the appeal or refer the matter to the relevant court. In that regard we consider that the proposed Regulations do reflect the appropriate balance of responsibility. The penultimate sentence of paragraph 4.19 of the Partial Regulatory Impact Assessment may require amendment in order fully to reflect the appellate mechanism provided by the regulations.

3.5
Our first concern is the potential for delay in the creation of a formal written appeal process, including the provision of written reasons for the decision, under the relevant Regulations
. The Commission and the Courts must be astute to ensure that the process which is developed keeps delay to the very minimum so that the additional cost of adjourned proceedings, and the systemic costs which arise and inconvenience to witnesses and others does rise unduly.

3.6
The second concern arises from the powers to withdraw a valid representation order granted in the proceedings, and the mechanisms for appealing such a decision
. Many cases involve the review of charges against individual defendants at different stages of the proceedings. Where a significant decrease in the seriousness of the allegations arises, the interests of justice balance may clearly alter. A power to reconsider the position at that stage seems appropriate. However, a positive duty to re-open the issue of grant “ where any charge or proceedings against the individual are varied” is an unnecessary burden upon the representation authority, will add to overall costs and may give rise to delay. An amendment to Regulation 11 to substitute “may” for “must” ought to be considered.

3.7
We would also argue that there is no reason why the right to apply for set aside the withdrawal should be limited by Regulation 9 to one such application. Circumstances may well arise in which a variation in charges may be followed by re-institution, or further alteration in the proceedings adverse to the accused, and give rise to a further re-balancing of the appropriate test. Our reading of the provisions contained in Regulations 6 to 11 suggests that no remaining discretion would exist for the court to revisit the issue where a subsequent change in the balance follows an unsuccessful appeal against an earlier withdrawal.

4.
Those who can afford to pay

4.1
In relation to the mechanisms for determining “those who can afford to pay “, we are surprised that no account is taken of capital. In this regard, we do not feel that an appropriate balance has been achieved between the need for speed and simplicity of assessment, and fairness. Members of the public will find it difficult to understand why a low paid worker may fall outside of the upper eligibility test, although his or her circumstances are modest, while the unemployed but capital rich may be provided with representation at the taxpayers’ expense. 

4.2
We view with some concern the figure which has been applied for maximum annual disposable income - £3,156, and the anticipation that a combination of the gross income filter, and the disposable income test, is likely to reduce the numbers of those eligible for legal aid by 46%. Plainly, these provisions will exclude the wealthy, but they may also have a disproportionate effect on those of moderate means who will be left unrepresented. It is a matter of political judgement what income groups ought to be entitled to this benefit, but public confidence in the fairness of criminal proceedings may be damaged if defendants of modest means are routinely unrepresented. It may also lead to wrongful convictions and injustice if an accused feels pressured into pleading guilty to charges of which s/he is innocent because of the financial penalty of contesting the proceedings. This may increase the numbers of appeals and give rise to unnecessary costs elsewhere in the system. In addition, it is well known that contested proceedings involving unrepresented defendants last longer and add significantly to the burden on the court, prosecution, witnesses and victims. Plainly, the effects of the proposed eligibility limits must be kept under close review and appropriate adjustments made where necessary. In particular, the effect upon elections for trial in the Crown Court – where legal aid will continue for the time being to be non-means tested -  must be the subject of scrutiny, and appropriate adjustments made if there is a significant increase in numbers.

4.3
It is presently unclear how the safety net proposed by operation of the “hardship provision “of Regulation 13
  will operate in practice. No guidance is provided in the Regulations as to the principles which are to be applied by the Commission in determining in an individual case “that he does not have sufficient means to pay”. As a result, arriving at a decision in any individual case will be a subjective process, and this in turn is likely to give rise to complaints of unfairness or unreasonable decision-making, and litigation. It will also be extremely difficult for practitioners, without more, to advise clients on their prospects of success in making an application for a review under that provision. How much emphasis is to be placed on the seriousness or importance to the accused of the proceedings in deciding whether it is right to award an order? Is the defendant’s conduct in the proceedings, or choice of lawyer, a factor to be taken into account if this has created a situation in which the anticipated costs are beyond his private means? Will budgetary factors in the relevant area be a consideration, and if so will this lead to complaints arising of “rationing” and a “post code lottery.
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