SUBMISSIONS  OF  THE  C.B.A. WORKING TEAM

CRIMINAL PROCEDURE RULES – INDICTMENTS

Introduction and general points

1. The Criminal Procedure Rule Committee has invited the CBA to comment on “A proposal to adopt and revise rules about indictments”.

2. The proposed rules would read something along these lines:

Proposed rules

Part 14

The indictment

Contents of this Part

Signature and service of indictment




rule 14.1

Form and content of indictment




rule 14.2

[Note. The rules in this Part derive from rules formerly in the Indictment Rules 1971 and the Indictments (Procedure) Rules 1971. See also sections 3, 4 and 5 of the Indictments Act 1915 and section 2 of the Administration of Justice (Miscellaneous Provisions) Act 1933.]
Signature and service of indictment

14.1
(1) The prosecutor must serve a draft indictment on the Crown Court officer not more than 28 days after -

(a) service of copies of the documents containing the evidence on which the charge or charges are based, where the defendant is sent for trial;

(b) a High Court judge gives permission;

(c) the Court of Appeal orders a retrial; or

(d) the committal or transfer of the defendant for trial.

(2) The Crown Court may extend the time limit, even after it has expired.

(3) Unless the Crown Court otherwise directs, the court officer must -

(a) sign and date the draft, on which it becomes an indictment; and

(b) serve a copy of the indictment on all parties.

[Note. See Part 3 for the court’s powers to consider applications and give directions.

A magistrates’ court may send a defendant for trial in the Crown Court under section 51 or 51A of the Crime and Disorder Act 1998. Under section 51D of that Act the magistrates’ court must notify the Crown Court of the offence or offences for which the defendant is sent for trial. Paragraph 1 of Schedule 3 to that Act, and the Crime and Disorder Act 1998 (Service of Prosecution Evidence) Regulations 2005, deal with the service of prosecution evidence in a case sent for trial.

The procedure for applying for the permission of a High Court judge to serve a draft indictment is in rules 6 to 10 of the Indictments (Procedure) Rules 1971. See also direction IV.35 of the Practice Direction.

The Court of Appeal may order a retrial under section 8 of the Criminal Appeal Act 1968 (on a defendant’s appeal against conviction) or under section 77 of the Criminal Justice Act 2003 (on a prosecutor’s application for the retrial of a serious offence after acquittal). Section 8 of the 1968 Act, and rules 41.15 and 41.16,require the arraignment of a defendant within 2 months.

When it comes into force, Schedule 3 to the Criminal Justice Act 2003 will abolish committal for trial under section 6 of the Magistrates’ Courts Act 1980, and transfer for trial under section 4 of the Criminal Justice Act 1987 (serious fraud cases) or under section 53 of the Criminal Justice Act 1991 (certain cases involving children).]

Form and content of indictment

14.2
(1) An indictment must be in the form set out in the Practice Direction, containing a statement and particulars of the offence charged in a paragraph called a ‘count’. 

(2) A statement of offence must -

(a) describe the offence in ordinary language; and

(b) identify any legislation it contravenes.

(3) Particulars of offence -

(a) must give sufficient information about the offence; and

(b) may refer to more than one incident of the offence, provided [there is a close connection between each incident] [each incident is closely connected with the others in time, place or purpose] [those incidents amount to a continuous offence or a general deficiency].

(4) An indictment may contain more than one count if all the offences charged -

(a) are founded on the same facts; or

(b) form or are a part of a series of offences of the same or a similar character.

(5) If there is more than one count each must be numbered consecutively.

(6) Where the defendant was sent, committed or transferred for trial an indictment may contain -

(a) any count substantially the same as an offence –

(i) specified in the notice given under section 51D of the Crime and Disorder Act 1998;

(ii) committed for trial; or

(iii) specified in the notice of transfer; and

(b) any count based on the prosecution evidence and which the Crown Court may try.
3. The Committee proposes (correctly in our view) to retain the words “indictment” and “count”.  Those words are in frequent use, well understood, and easily explained to persons unfamiliar with either word.  It ought not to be overlooked that each count is an indictment: see Connelly [1992] Crim.L.R. 296, The Times, November 6, 1991.

4. The Committee say that “the proposed rules, unlike the current provisions, contain no express requirement…for the court to act in the interests of justice, or in such a way as to avoid injustice or prejudice, because that would be superfluous given the overriding objective [of the CPRules]”.  Suffice to say that we agree with that view.   There is no point in making the rules unnecessarily detailed.

5. The consultation paper make it clear that “opinions of Committee members differ on whether it would be permissible and, if it is, then whether it would be confusing, to make rules such as those proposed unless and until the affected provisions of the 1915 and 1933 Acts are amended or repealed”.   Given the power that is conferred on the Committee (now contained in section 2 of the Indictments Act 1915) to revoke or amend the Indictment Rules, it seems to us that it would be legally permissible for the Committee to make the rules proposed.  The remaining question is whether a duplication of rules (i.e. in the CPRules, the Indictments Act 1915 and the Administration of Justice (Miscellaneous Provisions) Act 1933) would be confusing.   We doubt that the result would be confusion, or were there to be confusion we anticipate that it would be slight and unlikely to endure.   In any event, we suggest that the rules could and should allude to the derivation of each of the proposed rules as set out in paragraph 14 of the consultation paper.

6. Rule 5(2) of the Indictment Rules 1971 is not reproduced in the proposed rules.  Nor have there been reproduced the proviso to rule 6(b), or rule 6(c) of the 1971 Rules.  We agree that there is no need for any of these rules to be reproduced.

Continuing offences: duplicity

7. The most difficult issues concern Proposed rule 14.2(3)(b).   The Committee say, at paragraphs 24 and 25 of the consultation paper [emphasis supplied]:

“24. Proposed rule 14.2(3)(b) represents an attempt to accommodate what the Committee understands to be the established exceptions to the so-called rule against duplicity – the rule that no one count of an indictment may charge the defendant with having committed two or more offences. The rationale for the rule is that a defendant must know with precision of exactly what he or she is accused. Rule 4(2) of the Indictment Rules 1971 provides: ‘Where more than one offence is charged in an indictment, the statement and particulars of each offence shall be set out in a paragraph called a count …’. That rule has been understood to mean that it is permissible only to charge one incident of the alleged offending in each count. However, in some instances the common law doctrines of ‘general deficiency’ and of ‘continuous offence’ allow a number of incidents of the same offence to be included in one count. In a case of dishonesty, general deficiency may apply where the overall taking cannot be described with particularity because, for example, the prosecution does not have enough information to identify each incident of theft; or where to cite every incident in a separate count, though possible, would produce a very large number of counts. A continuous offence is alleged where a defendant is said to have committed a continuous series of closely linked offences and evidence of his or her relevant offending may be presented without prejudice to the proposed defence.

25. Proposed rule 14.2(3)(b) is intended to make clear that it is permissible to use a single count for the prosecution of a general deficiency or of a continuous offence. Where the relevant rule appears to prevent this course a number of difficulties may arise. These are illustrated in the case of Liaquat Ali and others [2005] EWCA Crim 87: see paragraphs 150 – 152 of the judgment of the Court of Appeal. The case appears to demonstrate the need for a clearer rule.
8. We would stress that Rule 4(2) nonetheless refers to “one offence” and “each offence”.

9. For convenience we set out paras 150-152 of the judgment of the Court of Appeal in Liaquat Ali:

“150. Finally we wish to say something about the use of conspiracy counts. In the case of Ali, Hussain and Khan the prosecution's overall case was that they dealt with nearly £171 million in bank notes, which were the proceeds of eight other persons' drug trafficking. The dollar equivalent of those banknotes, on the prosecution's case, was remitted by the defendants abroad. As we have seen the defendants claimed that the money was being sent to Pakistan as part of a genuine Hawala business and not to pay the suppliers of drugs.  Why then could the prosecution not charge the substantive offences?  The answer Mr Bethel gave was that each delivery of money would be a separate offence and would have to be charged separately, given the rules against duplicity (see Rule 4(2) of the Indictment Rules 1971).  Thus to charge substantive offences would have lead to an overloaded or unrepresentative indictment.

151.The consequence of the present decision is (if we are right), that the prosecution has a heavier burden to discharge than it would have in order to prove the substantive offence.  Although there are issues of duplicity with a conspiracy count (see e.g. Singh , paragraphs 23-24), a conspiracy count can be presented to overcome those difficulties.

152.Sections 17 and following of the Domestic Violence, Crime and Victims Act 2004 (not yet in force) provides one solution to the problem caused by the duplicity rule.  Another solution would be to amend Rule 4(2), which can now be done by the Criminal Procedure Rules Committee together with the Lord Chancellor and the Home Secretary (see section 2 of the Indictment Act 1915 as amended by the Courts Act, section 109(1), Schedule 8 paragraph 67).  We invite the Committee to consider the matter.”

10. We are bound to say that we do not consider that the Committee ought to makes rules that would have the effect of producing a significant change in this area of the law – or at least be taken/misunderstood as doing so.  The Committee go on to say [emphasis supplied]:

“27. Sections 17 to 20 of the 2004 Act thus were not intended to provide a procedure suitable for all cases of multiple offending. It may be more appropriate for some repeated offending to be prosecuted as multiple incidents in a single count. The proposed rule would allow this. The overriding objective in Part 1 of the Criminal Procedure Rules would be relied upon to determine whether an indictment containing such a count should be allowed to go to trial. If that would be unfair to the defendant then the judge would require the amendment of the indictment.”

11. For the reasons given by the Court of Appeal in Tovey and Smith [2005] EWCA Crim 530, sections 17 to 20 of the 2004 Act would not be apt to deal with all cases of multiple offending:

“There are strict conditions for its use and it does deprive the defendant of his right to have a jury trial.  In addition, it involves two trials, one by a jury and the other by a judge. Unless the normal approach to framing an indictment is abandoned, it could require a massive indictment, which would waste Court time if all the identical offences have to be put separately to the defendant and a verdict taken on each count. We suspect the threat of reliance by the prosecution on the provisions of the new Act will usually result in the defendant holding up his hand and pleading guilty to the additional counts.”

12. It is submitted that the principle against duplicity goes deeper than just the Indictment Rules.   In R v Canavan [1998] 1 Cr App R 70,
 the Court of Appeal said [emphasis supplied]:

“[The defendant] may be sentenced only for an offence proved against him (by admission or verdict) or which he has admitted and asked the court to take into consideration when passing sentence: see Anderson [1978] A.C. 964.  If, as we think, these are basic principles underlying the administration of the criminal law, it is not easy to see how a defendant can lawfully be punished for offences for which he has not been indicted and which he has denied or declined to admit. 

It is said that the trial judge, in the light of the jury’s verdict, can form his own judgment of the evidence he has heard on the extent of the offending conduct beyond the instances specified in individual courts. But this, as it was put in Huchison (1972) 56 Cr.App.R. 307 at 309; [1972] W.L.R. 398 at 400 is to ‘deprive the appellant of his right to trial by jury in respect of the other alleged offences’. Unless such other offences are admitted, such deprivation cannot in our view be consistent with principle.”
13. It follows that on one view of the above, the principle in Canavan is not limited to the sentencing stage of the trial process, but is relevant to other aspects of the trial process as well (for example, that on indictment, the culpability of an accused is determined by a jury).   We point out that the procedure enacted in sections 17-20 of the Domestic Violence, Crime and Victims Act 2004 appears to have been constructed with the principles in Canavan and Kidd in mind.  Parliament did not choose to overrule that decision.

14. However, some judges and commentators tend to confine the Canavan approach to problems associated with sentencing, or case management, and then state that the test is one of general fairness to the accused.
  For our part, we would submit that the latter view is too narrow.

15. In Tovey, the Court of Appeal cited the case of Barton v DPP: 

“We were referred to Barton v DPP [2001] EWHC Admin 223.  In that case, the defendant appealed by way of case stated against the Stipendiary Magistrates decision that an information alleging theft of £1,338.23 over a period of years did not offend against the rule that an information should only allege a single offence.  The evidence in support of the charge indicated that there had been 94 takings from the cash register covered by debit entries.  The Divisional Court (Kennedy LJ and Astill J) reviewed the authorities on “continuous offences”.  Despite the fact that the individual appropriations were each capable of being separately identified, the Divisional Court concluded that it was permissible to charge the whole course of conduct as a continuous offence because the defendant had no specific explanation for individual takings and put forward the same defence for all takings. The Magistrate accordingly was in a position to disregard any amount that he was unsure that the defendant had taken. As Kennedy LJ said: 

“Here the prosecution’s case was, we understand, set out in a schedule with dates and amounts indicating what was involved. Undoubtedly, each line in the schedule could have been charged as a separate offence, but had they been so charged, on average the amount involved would have been about £15. Even if there had been 10 informations, the amount would still be under £200. It simply would not represent the overall criminality, which, as we have already indicated, amounted to a sum in excess of £1300. Specimen counts or specimen informations are no longer a possibility, in the light of the relatively recent decisions of this Court and of the Court of Appeal, Criminal Division. To have 94 separate informations would have rightly been regarded as oppressive.”

16. The Court then dealt with occasions when it is appropriate to charge a series of acts as a “general deficiency” count, or with a “continuous offence”:

“As to this there are two lines of authority. The first, dealing with a general deficiency and the second, with a “continuous offence”. So far as Magistrate’s Courts were concerned, it certainly appears that a more relaxed approach was adopted than in the Crown Court. In Jemmison v Priddle [1972] 56 Cr App R 229, Lord Widgery CJ indicated that “it is legitimate to charge on a single information one activity even though the activity may involve more than one act”. That observation was approved by two members of the House of Lords in DPP v Merriman [1973] AC 584.  One of the judges who did so was Lord Diplock, who Kennedy LJ pointed out in Barton said at p. 607:

“The rule against duplicity… had always been applied in a practical, rather than a strictly analytical, way for the purpose of determining what constituted one offence. Where a number of acts of a similar nature committed by one or more defendants were connected with one another, in the time and place of their commission or by their common purpose, in such a way that they could fairly be regarded as forming part of the same transaction or criminal enterprise, it was the practice as early as the eighteenth century to charge them in a single count of indictment. ”

17. The above passages are perhaps sufficient to show that some judges see the rule against duplicity in stronger jurisprudential terms than others.  

18. Having regard to the above we would respectfully submit that this is a complex and contentious area in which the Committee ought to go no further than to makes rules that mirror the current legal position.  

19. The genesis of the ‘sample’ or ‘specimen’ count is unclear.  The ‘general deficiency count’ and the so-called ‘continuous offence’ are rooted in pragmatism - none the worse for that, but the authorities often struggle to define the point at which a count will be bad for duplicity.   

20. It is submitted that some offences can properly be styled “continuous”.  These are offences such as the fraudulent evasion of duty – an offence that may run long after the moment goods have been landed in the United Kingdom.   Being concerned in the supply of drugs may, or may not be, an ‘activity’ offence.   In many cases the solution adopted is that stated by May LJ in Cullen v Jardine [1995] Crim LR 668, where 90 trees were felled without a licence over a period of three days. May LJ said:

“It was entirely possible for magistrates to decide which trees were cut down illegally and which were not, and to impose penalties by reference to those findings. The mere fact that a number of issues may arise in the course of the trial does not turn one activity into two or more activities and thus render the information bad for duplicity… the question of duplicity is one of fact and degree…”

21. Where, however, the allegation is that a defendant has repeatedly over a period of time committed the same offence (such as a sexual assault on the same victim) in circumstances where the prosecution can adduce evidence of the separate offending, then a ‘rolled up’ single count is inappropriate. At present when the prosecution restricts the number of counts to reflect only samples of the offending the jury nevertheless generally hears evidence of all the separate incidents. Why then should the prosecution not indict for all (or a substantial number) of the similar but separate individual offences? An increase in the number of counts in such a situation was expressly approved by Bingham LJ in Canavan who proffered the Court of Appeal’s view that “we do not think this need be unduly burdensome or render the trial unmanageable.”  If the jury is going to hear all the evidence in any event (and the judge will have to direct them as to how they should apply the evidence of the other, unindicted, incidents to their consideration of the counts) it is better in principle that they are able to return verdicts on them. This approach enables the judge when he/she comes to sentencing to be able to reflect precisely their findings rather than grapple with the uncertainty of what the verdicts mean.

22. We expressly disapprove of the view set out in paragraph 29 of the Consultation Paper. A victim’s (erroneous) impression that the use of specimen offences means he/she has been disbelieved or that the parties and the court have underestimated the extent of the loss or injury caused cannot be a proper reason to permit a single count to contain allegations of  what are, as a matter of common sense, different but similar offences committed on clearly separate occasions.    

23. In the circumstances, we submit that Rule 14.2(3)(b) should read “(b) may refer to more than one incident of the offence, provided....[those incidents amount to a continuous offence or a general deficiency]”.  This, we believe, represents the current law and a revision of the Rules ought not to go further – particularly where any extension “is recognised to be controversial” and acknowledged to create difficulties.   

24. The Committee has posed a number of questions that we will shortly answer as follows:

Questions for consideration
37. The Criminal Procedure Rule Committee invites those consulted to comment on any aspect of this proposal, general or specific. The proposal seems to raise the following questions in particular:

1) 
Is the language in which the proposed rules are couched adequately clear, bearing in mind the Committee’s duty to make rules that are simple and simply expressed?  YES
2) 
In particular, is it right to preserve the terms ‘indictment’ and ‘count’ ? YES
3) 
Has anything been omitted from the proposed rules - bearing in mind the rules contained in Parts 1 (objective), 3 (case management) and 5 (forms) of the Criminal Procedure Rules - that ought to have been explicitly preserved?  NO 

4) 
Is it permissible to duplicate provisions of Acts of Parliament in the manner of the proposed rules?  YES   Even if it is permissible, is it confusing? NO
5) 
In particular, is it impermissible or confusing to substitute the expression ‘serve a draft indictment’ for ‘prefer a bill of indictment’?  NO – see above
6) 
Are the proposed Notes useful and sufficient ? YES
7) 
Is it sufficient to deal with the form of indictment as proposed (under CrimPR 5.1 and the Consolidated Criminal Practice Direction)? YES
8) 
Should more than one form of indictment be permitted? NO
9) 
Is it permissible to revise as proposed what is now rule 4(2) of the Indictment Rules 1971?  Even if it is permissible, is it desirable ?   NO – see above
10) 
If what is now rule 4(2) of the Indictment Rules 1971 is revised as suggested in proposed rule 14.2(3)(b), which of the three suggested forms of words should be used?  Or is some other formulation preferable? “(b) may refer to more than one incident of the offence, provided....[those incidents amount to a continuous offence or a general deficiency]”.
11) 
What could be done about sentence if, in a single count, the particulars of offence referred to more than one incident – for example, where what was alleged was a continuous offence?  Leave the law as it is for now.  

Would it be sufficient to leave to judicial discretion the resolution of any difficulties or should that discretion be limited by more rules?  Leave the law as it is for now.  
John McGuiness Q.C.

Rudi  Fortson

� 	See R v Clark [1996] 2 Cr App R (S) 351, and the oft neglected case of Barry, July 30, 1996, unreported, CA, disapproving Clark [1996] 2 Cr. App. R.(S) 282, but which usefully discusses problems associated with specimen and sample counts.


� 	In Tovey it was said “It is ensuring fairness to the defendant that is at the heart of the Canavan approach” [para.30].  Arguably, that is too narrow a view.


� 	See also Martin and White (1998) 2 Cr.App.R.385, C.A.
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1
June 2006

