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Response to questions

1. Do you agree with the list of what constitutes the presumption of innocence given [in the Green Paper]?

‘The burden of proving his guilt is on the State and any doubt should benefit the accused.’

As the Green Paper itself later recognises, to say that any doubt should benefit the accused is overstating the extent of the presumption.  A tribunal determining guilt must be satisfied so that they are sure of it – but the standard of proof is less than certainty.  There is no test at any stage in proceedings in which a benefit accrues to an accused by virtue of there being ‘any doubt’ as to their guilt.


Are there any other aspects not covered?

Age of criminal responsibility

It is conclusively presumed in English law that no child under the age of ten years can be guilty of any offence (section 50 Children and Young Persons Act 1933).

‘He should not be detained in pre-trial custody unless there are overriding reasons’


This head could be extended to include other lesser restrictions upon liberty.  Bail may be granted upon terms including residence at a certain address, provision of a surety or depositing a sum of money as a security, curfew, reporting to a police station, restriction to a certain geographical area or exclusion from another area, or other conditions.  All of these restrict liberty – but must also be necessary and proportionate to the aims of preventing failure to surrender to court, commission of further offences or obstruction of justice.

‘He should not have his property confiscated without due process’

Lesser interferences (than outright confiscation) with the use and enjoyment of property such as Restraint Orders (preventing an accused from dealing in or dissipating his assets) also require due process in order to respect the presumption of innocence.

2. Are there special measures in your Member State during the pre-trial stage in order to safeguard the presumption of innocence?

Reporting restrictions

While there is a general right to publish fair and accurate reports of proceedings held in public, the courts retain a power to postpone publication of reports of any part of proceedings where it appears necessary for avoiding a substantial risk of prejudice to the administration of justice, including hearings pre-trial.

Right to bail

The general right to bail is protected by the court’s duty at the first hearing to consider bail regardless of whether any application for bail is made.  If bail is refused then the court must consider bail at each subsequent hearing.  The accused may advance the same arguments for bail at the first hearing after that at which the court first decided not to grant bail – but thereafter has no right to be heard on those same grounds.  The general right to bail does not exist for defendants charged with or convicted of homicide or certain rape offences after previous conviction of such offences – the terror laws are considered separately below.  The right to apply to the High Court for bail has been abolished but judicial review lies in respect of a refusal of bail in the Crown Court – this very significantly reduces the opportunity to appeal successfully a decision of the Crown Court as to bail.  

Custody time limits

Respect for the presumption of innocence in the detention conditions of an accused in custody is shown by custody time limits.  Generally a defendant is entitled to be released on bail once a custody time limit, set by Regulations, has expired.  The limit may be extended on application by the prosecutor, but the court must investigate the matter and be satisfied that there is good and sufficient cause for extension and that the prosecution has acted with all due diligence and expedition – whether the accused objects to the extension or not.

Disclosure provisions
The initial duty of disclosure of material rests upon the prosecution.  The prosecutor must disclose to the accused any prosecution material which has not previously been disclosed to the accused and which might reasonably be considered capable of undermining the case for the prosecution or of assisting the case for the accused.  Disclosure duties are not absolute; the prosecution may apply to be allowed not to disclose relevant material where there is a real risk of serious prejudice to an important public interest if disclosed, provided the defendant’s interest can be protected without disclosure or by limited disclosure.  

There is a procedure (obtaining a witness summons) where it is sought to obtain material from third parties (upon whom there is no duty of disclosure) – but even in such a case Attorney General’s Guidelines state that it is the prosecutor that should take appropriate steps to obtain such information.  There are, however, provisions for compulsory disclosure by the accused – considered below.

Dismissal procedures
The presumption of innocence is further safeguarded pre-trial by the availability of a dismissal application or, in the case of allegations that are not sent directly to the Crown Court from the Magistrates’ Court, a contested committal.  Where there is not sufficient evidence for a jury properly to convict an accused (or in the case of contested committals – not sufficient evidence to put an accused on trial by jury) charges can be dismissed prior to trial.

3. a)  In what circumstances is it acceptable for the burden of proof to be reversed or altered in some way?


The burden of proving the guilt of an accused is on the prosecution.  It remains on the prosecution throughout the trial save in the defence of insanity and subject to statutory exceptions.

Every accused is presumed to by law to be sane and accountable for his actions unless the contrary is proved.  The onus is on the defence to establish insanity on the balance of probabilities.

The vulnerability of statutory reverse onus provisions to challenge under Article 6(2) is determined in the following way (as per Lord Hope in R. v. DPP, ex p Kebilene [2000] 2 AC 326):  First, the nature of the provision is considered – if it does no more than require the accused to raise a reasonable doubt on the relevant issue it would not be considered to violate the presumption of innocence.  While such evidential burdens are not considered objectionable, persuasive burdens (i.e. where the accused must prove a matter essential to his guilt or innocence) are examined further.  This is so even though the standard of proof on an accused is the balance of probabilities.  In the case of persuasive burdens the court will determine:

i) whether the legislative technique is mandatory or discretionary;

ii) whether it relates to an essential element of the offence or merely an exemption or proviso; –  

a mandatory presumption of guilt on an important essential element of an offence is considered incompatible with the presumption of innocence.  However, such provisions are not automatically treated as violating Article 6(2).  In determining whether the reverse onus clause is confined within reasonable limits the courts examine the balance of the interests of the individual against those of society.  One approach suggested by Lord Hope that courts may, but are not obliged to adopt, is to consider three questions:

i) What do the prosecution have to prove in order to transfer the onus on to the defence?

ii) Does the burden imposed on the accused relate to something which is likely to be difficult for him to prove, or does it relate to something which is likely to be within his knowledge or to which he has ready access?

iii) What is the nature of the threat faced by society which the provision is designed to combat?

Where on their ordinary construction the words of a provision impose a legal or persuasive burden and are considered incompatible with Article 6(2) that incompatibility might be cured by reading the provision as imposing an evidential burden only (accused adduces sufficient evidence to raise the issue, then the prosecution must prove the requisite matter beyond reasonable doubt).  This ‘reading down’ technique is achieved pursuant to section 3 Human Rights Act 1998 which creates a duty, so far as it is possible to do so, to read and give effect to primary and secondary legislation in a way which is compatible with Convention Rights.  A wide range of persuasive burden provisions have been read down in this way.

Not all persuasive burdens have been recast as evidential burdens.  Provisions which make an inroad into the presumption of innocence have been upheld without interference.  For example, in R. v. Matthews [2003] EWCA Crim 813 the defendant was charged with having in his possession a knife, contrary to section 139(1) of the Criminal Justice Act 1988. His defence under section 139(4) was that he had good reason for having the knife with him. He was convicted. The defendant appealed against conviction on the ground that he should not have been required to establish his defence on the balance of probabilities since such a requirement was incompatible with the presumption of innocence guaranteed by article 6(2).  It was held that it was unnecessary to construe the provision as imposing a merely evidential burden as

i) the offence involved moral blameworthiness; 

ii) there was an objective justification for some degree of derogation from the presumption of innocence since the reason for which a defendant had a bladed article in a public place was something peculiarly within the knowledge of the defendant;
iii) the reverse onus provisions were proportionate, striking a fair balance between the general interest of the community and the protection of the fundamental rights of the individual.
In a similar way section 5(2) Road Traffic Act 1988 was considered in Sheldrake v. DPP, Attorney General’s Reference (No. 4 of 2002) [2005] 1 AC 264.  Section 5(2) provides that it is a defence for a person charged with driving or being in charge of a motor vehicle with excessive alcohol to prove that the circumstances were such that there was no likelihood of his driving the vehicle whilst the proportion of alcohol remained likely to exceed the prescribed limit.  The House of Lords held that the provision imposed a persuasive burden, but that it was not beyond reasonable limits or in any way arbitrary notwithstanding that it may infringe the presumption of innocence.  The provision pursued the legitimate objective of preventing death, injury and damage.  The likelihood of the accused driving was so closely conditioned by his own state of mind that it was much more appropriate for him to prove on the balance of probabilities that he was not likely to drive than for the prosecutor to prove beyond reasonable doubt that he would.

Section 15(2) Road Traffic Offenders Act 1988 assumes that the proportion of alcohol in the accused’s specimen was not less than the proportion of alcohol at the time of the alleged offence.  In order to undo the assumption section 15(3) imposes a persuasive burden on the accused to prove that he consumed the alcohol after the offence and that had he not done so then the proportion of alcohol would not be at a proscribed level.  This interference with the presumption of innocence was held to be justified as 

i) the inroad in to the presumption was no greater than was necessary to combat the evil of drink driving;

ii) no examination of the mind of the accused was involved (rather it depended on the result of a scientific test with any inexactness working in favour of the accused);
iii) it is the act of the accused in consuming alcohol after driving that tends to defeat the legislative scheme, the likelihood being that it was done for such a purpose;
iv) the evidence necessary to rebut the presumption is all peculiarly within the knowledge of the accused.
Another example of such an inroad in to the presumption of innocence is section 40 Health and Safety at Work Act 1974 – providing that it is a defence for the accused to prove that it was not practicable to do more than was in fact done (to satisfy the duty to do something so far as was practicable).
3.
b)  Have you experienced cross border cooperation situations in which the burden of proof created a problem?

European Arrest Warrant (EAW)
The Extradition Act 2003 implemented the EU Council Framework Decision of 13 June 2002 on European Arrest Warrant and Surrender Procedures between Member States for Category 1 territories (essentially the EU and Schengen States).  The European Arrest Warrant procedure removed a number of existing safeguards.  However, while lack of proof of the commission of the alleged offence would not provide a defence to extradition under an EAW, if a reverse burden objectionable under the Convention were to be applied in the receiving State then a problem might arise.  However, to the extent that those states participating in the EAW scheme have implemented the Convention, this problem is not likely to arise.

4. a) How is the right of silence protected in your Member State?

Silence when questioned by police

Before being interviewed, the accused must be cautioned.  He is told that he need not say anything and that it his right to remain silent.  He is also told that it might harm his defence if he does not mention when questioned something which he later relies on in court.  He is also informed that anything he does say might be given in evidence.

If the accused fails to mention when questioned (or when being charged or officially informed that he might be prosecuted) a fact which in the circumstances existing at the time he could reasonably have been expected to mention when questioned, charged or informed – then a court in deciding whether there is a case to answer, or a jury in determining whether the accused is guilty, may draw such inferences from that failure as appear proper.

This will not be the case if the accused at an authorised place of detention had not been allowed an opportunity to consult a solicitor prior to being questioned, charged or informed.

Formal conditions must be met before this adverse inference can be drawn:

i) there have to be proceedings against a person for an offence;

ii) the failure has to occur during questioning under caution by a constable or person charged with the duty of investigating offences or charging offenders;

iii) the questioning has to be directed to trying to discover whether or by whom the offence has been committed;

iv) the failure has to be any fact relied on in the accused’s defence in those proceedings; and

v) the fact the accused failed to mention has to be one which, in the circumstances existing at the time of the interview, he could reasonably have been expected to mention when so questioned.


Added protections exist at the questioning stage for special groups of persons requiring extra assistance.  For instance, where there is doubt about a suspect’s hearing or ability to understand English an interpreter must be called to assist.  If the detainee is a juvenile then the person responsible for their welfare must be informed.  Mentally disordered or otherwise mentally vulnerable people are assessed and an approved social worker and registered medical practitioner called as soon as possible in order to interview and examine the detainee.

Legal advice to remain silent does not prevent an adverse inference from being drawn, although it will be a very relevant consideration.

Interviews must cease when the officer in charge of the investigation

i) is satisfied all the questions they consider relevant to obtaining accurate and reliable information about the offence have been put to the suspect, this includes allowing the suspect an opportunity to give an innocent explanation and asking questions to test if the explanation is accurate and reliable e.g. to clear up ambiguities or clarify what the suspect said;

ii) has taken account of any other available evidence; and

iii) reasonably believes there is sufficient evidence to provide a realistic prospect of conviction for that offence if the person was prosecuted for it.

Juries should be directed that they may draw the inference from failure by an accused to mention a fact relied upon when questioned because

· he had no answer then; or

· he had no answer that he believed would stand up to scrutiny; or

· has since invented the account; or

· has since tailored his account to fit the prosecution’s case.

They must also be directed that they should not convict wholly or mainly on the strength of such an inference; but may take it in to account as some additional support for the prosecution’s case and when deciding whether the accused’s case about these facts is true.  However, such a conclusion may only be drawn against an accused if the jury thinks it is a fair and proper conclusion and they are satisfied of three things:

i) that when interviewed he could reasonably be expected to mention the fact on which he later relied; and

ii) the only sensible explanation for his failure is that he had no answer at the time or none that would stand up to scrutiny, and

iii) apart from his failure to mention these facts, the prosecution’s case against him is so strong that it clearly calls for an answer by him. 

Case law suggests that the adverse inference is intended to apply to situations that call out for an explanation.  The Court of Appeal has suggested that prosecutors should invite the adverse inference sparingly as the mischief at which it is primarily directed is the positive or ambush defence following a no comment interview.

Objects, substances and marks

Where a person is arrested by a constable and there is on his person or in or on his clothing or footwear or otherwise in his possession or in any place in which he is at the time of his arrest any object, substance or mark and 

· an investigating constable reasonably believes that the presence of the object substance or mark may be attributable to the participation of the person arrested in commission of an offence specified by the constable; and 

· the constable informs the person arrested that he so believes, and requests him to account for the presence of the object, substance or mark; and

· the person fails or refuses to do so

then a court in determining if there is a case to answer or a jury in determining whether the accused is guilty may draw such inferences from the failure as appear proper.

Questioning under this head should normally take place at interview and so there is significant overlap with the possible inference from failure to mention facts when questioned.  However, the suspect here must be told in ordinary language the effect of the law creating the possibility of an inference if there is no response to questioning.  The main difference is that there is no comparison made between the statement in interview and the evidence at trial.  There is no assessment of what could ‘reasonably’ have been expected to be mentioned – the sole question is whether the accused did account for the substance.

Accounting for presence at a particular place

An identical regime of possible inferences from a failure or refusal to account for presence at a particular place exists as that described in respect of objects, marks and substances above.

Compulsory disclosure by accused

The accused is obliged to give disclosure to the court and prosecution.  Where the prosecutor purports to comply with primary disclosure the accused must give a defence statement to the court and to the prosecutor 

i) setting out the nature of the accused’s defence, including any particular defences on which he intends to rely;

ii) indicating matters of fact on which he takes issue with the prosecution;

iii) setting out, in the case of each such matter, why he takes issue with the prosecution;

iv) indicating any point of law he wishes to take, and any authority on which he intends to rely for that purpose; and

v) disclosing the details of any alibi relied upon or information in the accused’s possession which might be of material assistance in finding any such witness.

Further requirements are on the statute books awaiting a commencement order to bring them in to effect.

A court or any other party may make such comment as appears appropriate, and the court or jury may draw such inferences as appear proper in deciding whether the accused is guilty if 

· the accused fails to serve a defence statement or does so late;

· the defence statement sets out inconsistent defences;

· at his trial the accused puts forward a defence different from or not mentioned in the defence statement or 

· relies on a matter which, in breach of the requirements of the defence statement, was not mentioned therein; or

· relies upon an alibi without proper particulars being given in the defence statement.

Disclosure notices (SOCA)

The Serious Organised Crime and Police Act 2005 represents a radical overhaul in the approach of law enforcement agencies to combating organised crime.  The principal change is the creation of the Serious Organised Crime Agency (SOCA).  SOCA  (accountable to the Home Secretary) brings together
· The National Criminal Intelligence Service

· The National Crime Squad

· HM Customs and Excise investigative and intelligence work on serious drug trafficking and the recovery of related criminal assets

· The Immigration Service’s work on organised immigration crime

The functions of SOCA in relation to serious organised crime are set out in section 2 and are

· Preventing and detecting serious and organised crime, and

· Contributing to the reduction of such crime in other ways and to the mitigation of its consequences.

If an investigating authority has reasonable grounds for suspecting that a person has information of substantial value relating to a prescribed offence a disclosure notice may be given to that person.
  That is a notice in writing requiring the person to whom it is given to
a) answer questions with respect to any matter relevant to the investigation;

b) provide information with respect to any such matter as is specified in the notice;

c) produce such documents, or documents of such descriptions, relevant to the investigation as are specified in the notice.

It is an offence not to comply with such a notice without reasonable excuse.  However, legal professional privileged information need not be given.

Statements given under this regime may not be used in criminal proceedings against the person unless they are being prosecuted for offences in connection with disclosure notices or search warrants, perjury or making false statutory declarations.

There are also increased powers for justices to issue warrants granting power to enter and seize documents.  The encouragement for whistle blowers is enhanced by the power given to specified prosecutors to grant immunity from prosecution to offenders providing assistance.  Courts may take in to account assistance offered by convicted defendants when passing sentence.  However, defendants who fail to provide the assistance promised may find themselves taken back to court to have a greater sentence imposed than the discounted sentence they received.

SOCA has the function of gathering, storing, analysing and disseminating information relevant to the prevention, detection, investigation or prosecution of offences or to the reduction of crime in other ways.  It may disseminate information to prescribed police forces and law enforcement agencies.  

Silence at trial

Provided guilt is in issue and it does not appear to the court that the physical or mental condition of the accused makes it undesirable for him to give evidence, at the conclusion of evidence for the prosecution the accused must be made aware 

· that the stage has been reached at which evidence can be given for the defence;

· he can, if he wishes, give evidence;

· if he chooses not to give evidence or (after being sworn) refuses without good cause to answer any question it will be permissible for the court or jury to draw such inferences as appear proper from his failure to give evidence or refusal to answer questions.

This does not render the accused compellable to give evidence; failure to do so does not amount to contempt of court.

It is provided that a person shall not be convicted of an offence solely on an inference drawn from such a failure.

4 b)  Is there any difference in cross border situations?

No.  The fact that criminal the conduct itself may have an international aspect will not in itself provide protection against any of the possible adverse inferences described above.
  Equally, there will not arise any greater obligation to break silence.

As regards keeping silence across a border before being brought to the UK, for example when questioned by the foreign police force in that territory – the possibility of an adverse inference would not apply.  There are reasonably strict, and very detailed codes of practice that police must adhered to when detaining and questioning a suspect.  A prosecutor would not be in a position to invite a jury to draw an adverse inference from an accused’s failure to give an account before being brought to the UK.

4 c)  To what extent are legal persons protected by the right?

To the same extent.  Where a person is being interviewed or answering questions in the capacity of director of a legal person charged with an offence, there are no greater or lesser consequences as to the failure to answer questions.

5. a) How is the right against self-incrimination protected in your Member State?

Section 1 Criminal Evidence Act 1898 forbids a defendant to be compelled in his or her own prosecution.

There are circumstances in which an accused can be compelled to provide information which is later used against them in proof of their guilt of a criminal offence.  Section 172 Road Traffic Act 1988 compels persons to give information as to the identity of the driver of a vehicle alleged to be guilty of certain offences – even where the person concerned is that driver.  Failure to provide the information is an offence.  A prosecutor may rely on a defendant’s admission (obtained compulsorily in this way) that they were the driver of the vehicle in proving certain allegations against them.

While a violation of Article 6(1) was found in Saunders v. UK 23 E.H.R.R. 313 in relation to admission in to evidence in a criminal trial of interviews with Department of Trade and Industry inspectors at a time when the accused was under a duty to answer questions enforceable by proceedings for contempt – the use of compulsory questioning during the investigative stage of an inquiry is not treated as a violation of Article 6.  Statements obtained under compulsory powers may be passed between law enforcement authorities.

Under section 291 Insolvency Act 1986 a bankrupt is under a duty to deliver to the official receiver books and records, including any which would be privileged from disclosure in any proceedings – failure to do so without reasonable excuse amounts to guilt of contempt of court.  Records obtained in such a way are admissible in subsequent criminal proceedings.

Following the decision of the ECtHR in Saunders v. UK 23 E.H.R.R. 313 the approach to using evidence obtained by compulsory questioning was changed.  Section 59 and Schedule 3 Youth Justice and Criminal Evidence Act 1999 amends enactments providing for the use of answers and statements given under compulsion so as to restrict their use in evidence against the persons giving them in criminal proceedings.  
Witnesses are entitled to claim the privilege against self-incrimination in respect information or evidence on the basis of which they might be prosecuted.

The privilege does not extend to the production of public documents or of pre-existing material which existed independently of the will of the accused.

An accused person’s communications with his legal advisors are protected by legal professional privilege.  This privilege attaches to confidential written or oral communications between a professional legal advisor and his client, or any person representing the client, in connection with and in contemplation of, and for the purpose of legal proceedings or in connection with the giving of legal advice to the client.  A provision relating to the compulsory disclosure by the accused is not yet in effect but awaiting formal commencement that will test this protection. The provision obliges an accused who instructs a person with a view to his providing any expert opinion for possible use as evidence at his trial to notify the court of that person’s name and address.

Plainly, a person charged in criminal proceedings called as a witness may be asked any question in cross-examination notwithstanding that it would tend to incriminate him as to any offence with which he is charged in the proceedings.  This is subject to safeguards where the accused’s bad character beyond the instant allegation would be elicited (i.e. evidence of or disposition towards misconduct (previous convictions, reprehensible conduct etc.) other than to do with the instant allegation).  Such bad character evidence is only admissible if admitted by the court under one of seven gateways 

i) 
all parties agree to admissibility;

ii) evidence is adduced by defendant himself;

iii) it is important explanatory evidence;

iv) it is relevant to an important matter in issue between the defendant and the prosecution;

v) it is relevant to an important matter in issue between the defendant and the co-defendant;

vi) it is evidence to correct a false impression by the defendant; or

vii) the defendant has made an attack on another person’s character.

5. b)   Is there any difference in cross border situations?

An overseas request may ask for evidence to be obtained on oath – the Secretary of State may nominate a court to receive such evidence.  A defendant cannot be compelled to give evidence in such a court.  A witness is entitled to invoke the privilege against self incrimination, the claim may be made under UK law or under the law of the requesting country.

The Secretary of State may refer such requests for assistance by use of coercive powers in serious and complex fraud cases to the Serious Fraud Office (‘SFO’).   The SFO has compulsory powers under section 2 Criminal Justice Act 1967 to require any person or body to answer questions or to produce relevant documents.  These powers are often used in execution of letters of request.  A statutory interview under compulsion carries the consequence of criminal sanctions to he who refuses.  The protection against self-incrimination cannot be invoked.  However, if evidence is sought from a suspect under these compulsory powers, the requesting authority must provide a written undertaking that 

· no use will be made of it in criminal prosecutions arising from the investigation without the prior consent of the Secretary of State for the Home Department; and 

· no statement made by any person to the Serious Fraud Office on foot of their coercive powers will be used against that person in a prosecution.  Unless evidence relating to it is adduced, or a question relating to it is asked, in the proceedings, by or on behalf of that person.

Where the requesting country does not give this undertaking the suspect may have a reasonable excuse for not answering the SFO’s questions.

5. c)  To what extent are legal persons protected by the right?

Legal persons are not put at any greater specific jeopardy under this head, but conceptually some of the principles that have evolved may be difficult to apply.  For example, the privilege does not extend to the production pre-existing material which existed independently of the will of the accused – how does one determine the will of a legal person in this context?  However, if for example a director provided information incriminating to the company under compulsion, it is unlikely that the legal person would not be protected by the limits on the use of such evidence in the same way as the director themselves, unless of course that director were a prosecution witness rather than the defendant’s representative in proceedings.

The principal mechanism for exclusion of evidence by the defence in this context is section 78 Police and Criminal Evidence Act 1984 under which the court may refuse to admit evidence if with regard to all the circumstances, including the circumstances in which the evidence was obtained, the admission of it would have such an adverse effect on proceedings that the court ought not to admit it.  This section relates to ‘evidence on which the prosecution propose to rely’.  Thus it may be invoked generally on behalf of a legal person just as any other accused.

6. a) Are in abstentia proceedings possible in your jurisdiction?

Yes.  A judge has a discretion to start or continue a trial in a defendant’s absence.  The discretion is one to be exercised with great caution and with regard to the overall fairness of proceedings.  It would rarely, if ever, be justifiable where the accused suffers involuntary incapacitation – but more likely where an accused has voluntarily absconded.  It is generally desirable that a defendant should be represented.

In exercising the discretion, fairness to the defendant is of prime importance but the judge should also take in to account fairness to the prosecution and all the circumstances of the case, in particular:

i) the nature and circumstances of the defendant’s behaviour in absenting himself from the trial or disrupting it, and in particular whether the behaviour was voluntary and so plainly waived the right to be present;

ii) whether an adjournment would resolve the matter;

iii) the likely length of such an adjournment;

iv) whether the defendant, though absent, wished to be represented or had waived his right to representation;

v) whether the defendant’s representatives were able to receive instructions from him and the extent to which they could present his defence;

vi) the extent of the disadvantage to the defendant in not being able to present his account of events;

vii) the risk of the jury reaching an improper conclusion about the absence of the defendant;

viii) the general public interest that a trial should take place within a reasonable time;

ix) the effect of delay on the memories of witnesses;

x) where there was more than one defendant, and not all had absconded, the undesirability of having separate trials.

A consolidated practice direction (Practice Direction (Criminal Proceedings: Consolidation), para I.13 [2004] 1 W.L.R. 589) reminds judges that a defendant has a right, in general, to be present and to be represented at his trial.  However, a defendant may choose not to exercise those rights by voluntarily absenting himself – and the court has a discretion whether the trial should take place in the accused’s absence.  The practice direction says that the court must exercise this discretion with the utmost care and caution.  The overriding concern must be to ensure that such a trial is as fair as circumstances permit and leads to a just outcome.

6. b) Do these proceedings raise specific problems with regard to the         
presumption of innocence, in particular in cross border situations?

Double jeopardy – Where an accused has been convicted overseas in abstentia of substantially the same conduct for which he faces trial domestically the court faces the problem of whether the rule set out by Lord Morris in Connelly v. DPP [1964] AC 1254, 1305: ‘a man cannot be tried for a crime in respect of which he has previously been acquitted or convicted’ applies.  This may cause a problem if applied in cases of trans-national crime to convictions and acquittals abroad.  However, if the accused is automatically entitled to a retrial then such a conviction can be argued by the prosecution to not to be final, thus avoiding the application of the double jeopardy rule.  The potential problem of the trial of the accused being stopped due to the unfairness of him being vulnerable to extradition to the state in which he was convicted and serving a sentence will likely be avoided as section 22 Extradition Act 2003 bars extradition under a warrant while charged with an offence in the UK; and after the trial any conviction or acquittal would be final and sections 11(1)(a) and 12 of that Act would bar his extradition.

Extradition –  Under the Extradition Act 2003 the District Judge is now obliged to decide whether the fugitive’s extradition would be compatible with his Convention rights.  The Act has built in protection against unfair overseas convictions in abstentia.  The judge must decide in respect of the convicted fugitive whether he deliberately absented himself; if so he may go directly to consider extradition.  If the judge decides that he did not deliberately absent himself he must decide whether the person would be entitled to a retrial or (on appeal) to a review amounting to a retrial (including the right to defend himself in person or through legal assistance of his own choosing or, if he had not sufficient means to pay for legal assistance, to be given it free when the interests of justice so required; and, the right to examine or have examined witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him).  If the judge decides that question in the negative he must order the person’s discharge.  Thus the Extradtion Act has built in safeguards of the presumption of innocence in relation to convictions in abstentia.

7. Does legislation in your Member State lay down special rules for terrorist offences?  If so please describe the provisions inasmuch as they relate to the presumption of innocence.  Does this regime apply to other offences?

The Terrorism Act 2000, Prevention of Terrorism Act 2005 and Terrorism Act 2006 make provision about terrorism – this regime does not apply to other offences.

Offences and burden of proof:  The terrorism legislation creates a large number of offences relating to conduct connected with terror.  Many provide for defences which the accused has to prove.  Some provide a defence to an accused that proves he had a reasonable excuse for the act or omission.  However, section 118 of the 2000 Act expressly provides for an evidential burden only in respect of some of these defences: where it is a defence for a person to prove a particular matter, if that person adduces evidence which is sufficient to raise an issue with respect to the matter an assumption is made that the defence satisfied unless the prosecution proves beyond reasonable doubt that it is not.
  This provision for an evidential burden is expressly limited in scope and there remain a number of defences the accused has to prove.  This distinction appears to infer that Parliament has conducted a balancing exercise as to which matters must, to be compliant with the presumption of innocence under the Convention, be merely evidential burdens – and which by their nature and subject matter do not.  Whereas, as rehearsed above, in other domestic law the courts have made this distinction on a case by case basis – here is a stark illustration as to where and how Parliament views it appropriate to alter the burden of proof (and the extent to which the presumption of innocence is respected).

Bail (Northern Ireland) – As far as Northern Ireland only is concerned, the 2000 Act places limitations on the power to grant bail to persons aged 14 or more charged with a scheduled offence not suitable for summary trial.  Only a judge of the High Court or Court of Appeal or judge of the court of trial on adjourning the trial may grant bail.

Detention without charge – The Attorney General recently gave a speech regarding the history of the terror legislation along the following lines.  He said that following 9/11 the Government legislated on detention without trial of foreign nationals.  Parliament considered that leaving suspects free to roam until they left voluntarily rise to an unacceptable risk, given the heightened threats since 9/11 and so legislated to provide for detention.  Mindful of the need to strike the correct balance between collective security and individual liberties, the legislation included significant safeguards including a right of appeal to an independent judicial body presided over by a senior judge and the right for detainees to have their cases reviewed by that body every three months. Nonetheless, the legislation was very controversial, not least because it involved the UK derogating to a limited extent from its obligations under the European Convention.  The Court of Appeal of three judges including the Lord Chief Justice, the most senior judge, found that the legislation was compatible with Convention obligations. However, while the House of Lords found that there was a public emergency threatening the life of the nation, with the exception of one judge, it did not consider that detention without trial was strictly necessary to deal with the emergency.  The House of Lords found that the derogation was not justified under the European Convention and declared the legislation incompatible.

Control orders - The orders - under the Prevention of Terrorism Act 2005 were needed for when there was not sufficient evidence to bring criminal charges. Control orders were brought in after an attempt to hold suspects without charge at Belmarsh jail following a challenge under the Human Rights Act.  The 2005 Act was very controversial - it was only passed after all night sittings of Parliament in which the House of Commons and the House of Lords passed the legislation back and forth with amendment and counterproposal before finally hitting on a compromise. Control orders are available wherever there is a reasonable suspicion that an individual is involved in terrorism and it is considered necessary to impose the order to protect the public from the risk of terrorism. A whole range of obligations may be imposed by means of a control order, for example, a restriction that an individual stay in his home for a certain number of hours per day and a prohibition on use of the telephone and internet, an obligation to report to a police station daily and/or restrictions on a suspect’s movements, banning them, for example, from visiting airports or railway stations.  

A High Court judge has ruled control orders are "conspicuously unfair" and argued that safeguards to protect the rights of suspects are "a thin veneer of legality”.  The Home Office said in a statement

"The ruling will not limit the operation of the act. We will not be revoking either the control order which was the subject of this review, nor any of the other control orders currently in force on the back of this judgment. Nor will the judgment prevent the secretary of state from making control orders on suspected terrorists where he considers it necessary to do so in the interests of national security in future," the Home Office said in a statement.

The Attorney General has said that unless the Government makes a new derogation from the European Convention, - which it has not sought to do - a control order cannot be used to impose house arrest or any other obligations that together amount to a deprivation of liberty. In short without further action by the Government and Parliament this Act does not, he has said, authorise house arrest.   The Attorney General said of the High Court ruling

“Just before Easter, a Judge of the High Court declared the control order legislation to be incompatible with the European Convention on the basis that there was a breach of the right to a fair trial before an independent and impartial tribunal. The judge's main concern was that the court only had power to review the decision of the Home Secretary to make the order rather than being able to take its own decision and furthermore in reviewing the Home Secretary's decision, it was limited to considering only the material that was before the Home Secretary at the time of the original decision. 

According to one UK human rights organisation, Liberty, the effect of the judgment is that the policy on control order "is in tatters" and constitutes another indictment by the courts of the Government's anti-terror policies. I disagree. First, this is only a first instance decision which will be appealed. Second, and more fundamentally, the legislation has been declared incompatible on a procedural point, namely the level of scrutiny which the courts must apply when considering the decision of the Home Secretary. The heart of the policy on control orders - namely the protection of the public from the risk of terrorism by means of civil orders and the use of secret intelligence to make out the case - is untouched.” 

Detention without charge – Tony Blair suffered his first Commons defeat as prime minister over plans to extend the time police can hold terror suspects without charge.  There was also resistance in the House of Lords with peers rejecting the plans five times before they became law.  As it stands the Terrorism Act 2006 extends the period for detention of terrorist suspects by amending Schedule 8 of the 2000 Act - police powers to detain suspects have been extended up to 28, rather than the existing 14, days.
Right to remain silent (Northern Ireland only) – In Northern Ireland, if a person charged with belonging to a proscribed authorisation fails to mention a material fact he could reasonably be expected to mention when being questioned or charged then, provided they were permitted to consult a solicitor, the court may draw inferences as to whether the accused is guilty.

8.  At what point does the presumption of innocence cease in your Member    
State?

The presumption of innocence generally ceases upon conviction as demonstrated in the case of the principles governing appeal and confiscation.

Appeal against conviction – The single basis for allowing an appeal is where the Court of Appeal thinks that the conviction is unsafe.  If the court is satisfied, despite any misdirection or any irregularity in the conduct of the trial or fresh evidence, that the conviction was safe, then the appeal would be dismissed.

An appeal from conviction in the Crown Court lies only with the leave of the Court of Appeal or if the judge of the court of trial grants a certificate that the case is fit for appeal.  Also, where leave to appeal is specifically limited to one or only some of the grounds of appeal, the Court of Appeal will not permit other grounds to be argued without leave.  Therefore as there is no automatic right to be heard on a substantive appeal, innocence is not being presumed post conviction.

Confisctaion – In confiscation proceedings, where the accused is convicted of an offence scheduled as a ‘criminal lifestyle’ offence the court will take as the starting point for the recoverable amount the defendant’s benefit from general criminal conduct.  In determining that benefit the court assumes that 

· property transferred to the defendant in the last six years;

· property held after conviction;

· expenditure from the past six years

is from criminal conduct – unless the defence show them to be incorrect or that there is a serious risk of injustice if the assumption is made.

General Questions

9.  a) Are you aware of problems in a cross-border context linked to the presumption of innocence other than those referred to above?

No

9. b)  To what extent are these problems related to differences in approach in other jurisdictions?

Not applicable.

9.  c)   Could EU proposals add value in this area?  If so in what way?

While there are instances of domestic law changing so as to respect the presumption of innocence (for example, the recasting of persuasive burdens as evidential burdens) the general trend is of erosion of the principle.  This is notable in the case of the privilege against self-incrimination and the right of silence.  If interference with the presumption is inevitable it may be useful for it to be identified so far as possible:

· what is usually to be regarded as the minimum content of the presumption;

· the general principles to be applied when interfering with the presumption; 

· what balancing exercise is to be conducted and how

in order to ensure that the erosion of the principle is not so extensive as to extinguish it.







Kevin Baumber, 3 Raymond Buildings

� Section 62 Serious and Organised Crime and Police Act 2005


� Section 64 SOCPA 2005


� Section 65 SOCPA 2005


� Save that accounting for substances and marks or being in a particular place, which would not apply, it being highly unlikely to arise, and there being no constable to inquire of the accused


� This is the case as far as the offences created by sections 12(4), 39(5)(a), 54, 57, 58, 77 and 103 Terrorism Act 2000


� Modifications exist in respect of members of the Armed Forces


� Such an inference can not be the basis of a committal for trial or a case to answer and can not be the sole basis of a conviction.





PAGE  
1

