Proposed Consultation: Regulations to control the release of frozen assets to pay defence costs in civil recovery cases under the Proceeds of Crime Act 2002

1. This is the Response of the Bar Council to the above-mentioned Consultation.  For ease of reference we have adopted the numbering scheme used by the DCA in its’ letter of 21st June 2005 [“DCA letter”].  It is important to emphasise that any letter seeking help as to the way that costs of litigation are to be permitted to be drawn from frozen assets should not be predicated on the basis that such a release is a method of dissipation or permitting assets to be purposefully dissipated. Such assertions put the legal profession in a wholly unwarranted light.

2. We respond to the DCA letter as follows:

Question 1: Do you agree the scheme should be limited in some way?

3. It is to be emphasised that if a respondent is being permitted to have access to the frozen pot that it is still his funds (until a civil recovery order is made), it would be a little difficult to see how regulation could restrict his choice of legal representation.

4. If we are wrong about that, there may be an initial attraction in limiting the work to solicitors holding a general Civil contract. It is however the experience of barristers undertaking this type of work that representation of those whose assets have been frozen in civil recovery proceedings is often undertaken by criminal solicitors (and counsel with expertise in criminal work).  Although, as is acknowledged in paragraphs 8 and 9 of the DCA letter, there have been delays in concluding civil recovery cases, nevertheless both criminal and civil solicitors have been able to build up some skills in this area of work.  We believe that it would therefore be appropriate to offer both civil and criminal solicitors the opportunity to undertake this work.  

Question 2: Do you have alternative suggestions for a simple accreditation scheme for solicitors?

5. There could be no complaint in restricting choice of legal representation to those who were accredited as having the skills to carry out this kind of work. However, it is a little difficult beyond insisting that there is proof of having attended a training course (or some other learning programme) to see how accreditation would work. Of course, the Court would have the authority to ensure that the work being done was reasonable and properly undertaken in determining the amount of costs to be withdrawn from the frozen pot. The use of particularly skilled lawyers would be a good yardstick for deciding the level of fees by reference to the work claimed to have been undertaken.

Question 3: Are CLS firms interested in this work? Would commercial firms be interested in obtaining CLS accreditation in order to carry out this work?

6. We feel unable to comment beyond the points made above.

Question 4: Are these rates acceptable? Do they differ greatly from market rates?

7. The suggested rates are woefully short of a proper market rate and bear no relationship to the amounts which the High Court permits solicitors to charge in complicated litigation (as these cases usually are). Further, they make no proper allowance for the differential between inner and outer London or the rest of the country. It is to be emphasised that those appointed as management receivers and as interim receivers are in independent and private practice. There is no limit on the rates that they charge, except the market.  It is a unrealistic to expect lawyers to be treated in any different way when they are seeking to protect a respondent’s interest in property. The only proper method of control that meets the concerns of the DCA but is fair to the respondent is:-

a. A client care letter which reflects the properly established market rates charged by the instructed firm and counsel

b. That letter approved by the Court when the firm is instructed

c. The fees agreed according to a properly approved (by the Court or, less attractively, by the ARA) programme of representation.

d. Costs not withdrawn from the frozen pot without prior approval of the Court or, failing agreement, of the ARA.

Question 5: Should it be the role of the costs judge to decide if an uplift (or the use of a senior solicitor) was justified? How else might it be done?

8. This litigation takes place in the Administrative Court. The judges are familiar with the long-standing but now defunct tradition of counsel in legal aid cases applying for a certificate for counsel (where it is deemed appropriate for counsel to have attended) and then to certify if the case is fit for leading counsel, and similarly would be in a position to certify if a case warranted a senior solicitor. Thus the better approach to this issue is for the judges to make a determination before or after the relevant litigation as to the nature and degree of the legal representation involved. It follows that solicitors and counsel would have to be fairly sure of their ground before undertaking work, or be prepared to be refused some element of the claim for legal expenses. In order to avoid such a problem the solicitor might be able to reach an agreement with ARA as to the nature of the case and the appropriate level of representation, failing which a written or oral application could be made to the High Court (which is what receivers do when in doubt).

Question 6: Should ARA have the ability to challenge the amount of uplift sought?

9. See above.  In any event yes, but not restricted just to uplift.  The ability to challenge should apply to the whole cost arrangement.

Question 7: Do you favour fixed fees, guidance on an acceptable range of fees, assessment by a costs judge or a combination of these approaches, to pay for disbursements?

10. Disbursements are not a route for dissipation of assets; they are, like legal expenses of a solicitor, to be properly incurred in ensuring that the interests of a particular respondent are properly represented if contesting or in any event responding to an application brought by a highly trained and dedicated Agency. Accordingly, it would be inappropriate to lay down a fixed fee approach (every case will have different dynamics dictating the way that it is litigated), although in the context of the market some guidance to the Court, solicitors and ARA might be appropriate. However, it should be the market that ultimately determines the level at which the fees are fixed, subject to the Court’s approval of the fees and disbursements claimed.

Question 8: Are hourly rates the best way of paying barristers?  At what level should they be set for a) preparation b) time in court?

11. Please see the answer to Question 7 above. However and in addition, whilst there is no doubt that the brief fee is something of an anachronism in this day and age in very complex cases, it would be wrong to prescribe an hourly rate for all ARA cases. The client care letter referred to in paragraph 7 above should include the hourly rate for representation by the counsel whom it is proposed to instruct (and any rate for leading counsel if one is thought appropriate in the case).  The letter should be approved by the Court and then the hours subject to monthly review, depending on the amount of work necessary in the case for counsel to perform. As to the costs of court appearances, these also would preferably be charged on an hourly basis, but if this is not feasible then there should be a daily fee identified in the client care letter that sets out what will be paid to counsel for appearances in the litigation.  Appearances apart, counsel would be able to charge at the agreed hourly rate for out of court work.

Question 9: Are case plans acceptable in principle to practitioners?  What problems might crop up, and how might they be solved?

12. Solicitors in privately funded litigation should present their clients with a litigation plan so that the client can see how the case is to be prepared and presented as well as being able to understand how the costs will be incurred.  It seems to us that there is nothing wrong in such a requirement being placed on a solicitor in ARA cases (to include the role to be undertaken by Counsel) and such a document presented to the Court for approval.

Question 10: Which is your preferred option of A, B or C, and why?

13. It would be wholly wrong for the solicitor acting for a respondent not to be paid until the end of the litigation. It would be unfair to expect the solicitor to pay disbursements without being in funds. It would be wrong for independent practitioner counsel to have to wait, perhaps years, before they are paid their fees. No one working for the ARA, whether in house lawyer or counsel instructed by them, would be expected to work to such terms or conditions. The better way would be to permit the release of such legal expenses and disbursements as are agreed (according to the litigation plan and client care letter) with the ARA, or failing them, the Court on a predetermined basis of not less than monthly and not more than a three- monthly basis.  The percentage release of fees was not 60% under the Drug Trafficking Act 1994, as is stated in the DCA letter, but 65%. Whilst this works to permit a flow of cash for solicitors and those to whom they have to pay disbursements, it leaves open the question of assessment at a later stage and is unsatisfactory for that reason alone. It therefore follows that of the suggested options, C) is closest to the proposals made in this response.

Question 11: Do you have alternative suggestions for controlling the release of assets?

14. We have sought to address in this response a proper, proportionate and fair route to the use of frozen assets by respondents in ARA cases. It is suggested that such proposals take account of the competing interests of the ARA and the respondent, on the one hand to maximise a putative civil recovery order and on the other hand to allow for proper representation by lawyers who are having to litigate against a highly trained and specialist Agency.

Question 12: Should full control of assessment be in the hands of the costs judges, or should there be an assessing officer (as in criminal cases) in the first instance?

15. If the suggestions that we make in this paper are to be adopted then the control would not be subject to bureaucratic intervention but to the control of the Court, who would be able to judge (as they do with summary cost assessments now) the worth of the work being done. In the initial stages such work as was necessary would either be agreed (as to the hours involved) with the ARA, failing which an application could be made to the High Court for agreement in the context of the litigation requirements.

Question 13: Is this a practical timeframe? If not, what problems do you envisage, and how long would be necessary?

16. An interim receiving order or freezing order should make provision for the release of funds for legal expenses (as with non-ARA freezing orders and pre-POCA restraint orders).  It would be entirely appropriate for there to be a requirement that the respondent indicates in a timely fashion which asset he wishes to utilise and who it is that he wishes to represent him within an identified period. However, for such a requirement to be predicated on the basis that it would otherwise operate as a delaying tactic fails to recognise that most respondents in these actions are actually quite keen to have the litigation resolved and not have it protracted for years. Historically it has not been the respondents’ fault that they have not been able to be represented promptly, but rather the intransigence of the LSC. 

17. The timeframe should be 28 days from the service of the relevant order. Any shorter is impractical. Further, rather than this being put in the order perhaps there should be an explanatory note with the order that advises the respondent to obtain legal advice and indicating that he would be permitted (within the terms of the order) to have access to the frozen assets for that purpose, but that he should do this within 28 days in order that the litigation can continue in a timely fashion, and that the absence of any attempt to obtain representation would be brought to the Court’s attention. There should be a hearing, if agreement cannot be reached with the ARA, no more than 21 days after the solicitor is first instructed. The explanatory note or the order should identify a date upon which the legal expenses hearing will take place, in the event that the ARA and the respondent have not been able to reach an agreement.

Question 14: Do you have other suggestions for preventing delay?
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