BAR COUNCIL CONSULTATION PAPER: 

BARRISTERS - COMPLAINTS REDRESS

RESPONSE OF THE CRIMINAL BAR ASSOCIATION
This is the response of the Criminal Bar Association (“CBA”) to a Consultation Paper issued by the Bar Council to give consideration to three aspects of its responsibility for the regulation of professional conduct. 

In summary, the CBA agrees with the approach of the Complaints Redress Working Group. We consider that it is essential that high standards of conduct are maintained by all those offering legal services to the public, and that the procedures for regulating such conduct are sufficiently rigorous, coherent and effective to ensure that they provide adequate redress to those who have been the victims of misconduct or inadequate professional services, and maintain public confidence in the Bar’s ability to regulate itself. 

We address the three specific questions that we have been asked below.

Question 1: Should the compensation limit for Inadequate Professional Service by a Barrister be increased from £5000 to £15,000?

Yes. We consider that it would be appropriate to raise the compensation limit. This is for two reasons:

(i) because it will bring the limit back into line with the comparable limit for solicitors. It would be inappropriate for the Bar not to achieve parity with the solicitors in this area as this would create an unfortunate impression that the Bar’s mechanism were not as robust as those of the Law Society;

(ii) because it is clearly desirable that those who are dissatisfied with the service that they have received should seek redress through the Bar Council procedures rather than civil litigation. The fact that the compensation limit will not be lower than that to be found in the Fast Track Civil Procedure should assist with this.

We have considered whether the increase to the limit is likely to increase the level of awards. However, on the statistics annexed to the consultation paper, which show that the existing maximum level has rarely been reached in practice, we doubt that this is a likely outcome.

On the effect that this increase might have on the investigation and adjudication of complaints of IPS, we have two observations:

1.  The larger potential sum of compensation could create genuine financial hardship for barristers made the subject of such orders.  We note that currently, in determining whether any and if so what, sum is to be paid by way of compensation order, the relevant considerations do not include the means of the barrister.  Provision should therefore be made for their means to be taken into account, whether through the opportunity for an oral hearing, or a questionnaire.  Also by giving the barrister “time to pay” or payment by instalments.

2.  This would be a significant increase.  The prospect of a large compensation award will inevitably in some cases, weigh heavily on the barrister who is the subject of the complaint.   We take the view that while most cases will continue to be dealt with in writing (provided that the opportunity has been given to submit a means questionnaire, and proper account of means is taken when setting compensation awards), there will be some cases where the barrister will seek representation and an oral hearing.  

Question 2: Should a Disciplinary Panel have available to it, following a finding of professional misconduct, the power to require the Barrister to make an apology to the complainant whether or not that complainant is the client?
Yes. It seems to us to be illogical that, under the present arrangements, a barrister could be ordered to apologise for inadequate professional service but not for the worse failure of professional misconduct. It is important that all proper remedies are available for the more serious offence as they are for the lesser, not least so the Bar’s Regulatory system meets the objectives we identified at the outset.

For the same reason we consider that the Disciplinary Panel should have the power to order the apology to be directed at the person to whom it is required, whether or not that complainant is the client.

Question 3:
Should a Disciplinary Panel also have available to it the power to require a Barrister to pay compensation for stress, inconvenience or financial loss to a complainant/client following a finding of professional misconduct?
Yes. It seems illogical that under the present arrangements, compensation can be awarded for the lesser offence of IPS but not for the graver offence of professional misconduct.  We consider it essential that the Disciplinary Panel should have the full range of penalties available to it in order to ensure that the most appropriate penalty is available to meet the needs of the case and in order to achieve the overall objectives identified at the outset of this document.
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