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1. We have little by way of useful comment to make about the detail of the proposed amendment to the Practice Direction. It is clear that it has been drawn largely from the consultation document “Bind Overs A power for the 21st Century”, and the proposals set out there are intended to clarify and regulate a very useful tool. 

2. Our comments therefore may well be seen to relate to the future use of this power and we can make them very shortly. Whether they can or should be usefully incorporated into the Practice Direction or whether it would be appropriate to do so is another matter.

3. The first point is the complete removal of the power to bind someone over simply to keep the peace. The specific circumstance which we have in mind is when a witness demonstrates belligerent or disruptive behaviour in court and indicates an animosity towards a party to the proceedings which goes beyond that of the “usual”. It is difficult in those circumstances to envisage exactly what, if anything, the witness might do after the case but the intention of a bindover in such circumstances is to concentrate the witness’s mind on the inadvisability of doing anything. The evidential basis for the bindover would be the witness’s behaviour in court and although this may not seem a very common occurrence, the existence of the power in general terms requiring them to keep the peace is a useful tool. We understand the desirability of certainty but it may be very difficult to frame specific conditions in such circumstances which would meet the need for maintaining the status quo.

4. The only other comment which we feel might usefully made is in relation to the consequences of a refusal to enter into a recognisance. Whilst we entirely understand why it is felt desirable to provide the ultimate sanction in the event of a person refusing to cooperate, we are uneasy about such a power being available at all in circumstances where the person may not have actually done anything wrong in criminal terms. We are very aware of the ever increasing tendency for criminal legislation to punish people with custody for breach of a non-criminal order as evidenced by the ever expanding use of the ASBO and are strongly of the view such a sanction should only be available in circumstances where it is clear that a criminal offence has been committed and that the whole exercise has been subjected to due process of law. Although it is clear both from the Consultation document and the draft amendment that it is intended only to be used in the most exceptional circumstances and after all attempts have been made to avoid it, in reality, if someone is being that uncooperative, such circumstances may arise more often than anticipated and we simply query whether there is actually any point in maintaining such a provision if the desire at least, if not the intention, is that is should be used rarely. It seems to us that the power to imprison someone should be available only when they have committed a criminal offence for which a breach is punishable with imprisonment. In order to maintain a sense of proportion, it may be worth noting that a breach of a bind over would usually come before the courts as an aggravating factor in relation to a more serious charge and although the two combined together may result in a period of imprisonment, it would be rare would it not for such a breach to be punished with imprisonment on its own.  It may therefore be felt disproportionate for there to be such a power in the event of someone refusing to consent to such an order or to enter into a recognisance.

5. We are aware that these comments go somewhat outside the remit

of the draft amendments and are also aware that the time for their consideration may well be if and when it is decided to seek primary legislation to make any necessary changes. We consider the bind over to be a useful tool in the criminal courts and do not want to give the impression that it has outgrown its usefulness. The draft amendments to the Practice Direction will make its use and enforcement more predictable and potential breaches more easily identifiable both for those who are subject to them and those who have to enforce them.

Sally O’Neill QC
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