CRIMINAL BAR ASSOCIATION RESPONSE 

TO THE HOME OFFICE CONSULTATION

ON THE REGULATION OF FORENSIC SCIENCE

Introduction


1. The Home Office is consulting a number of organisations and individuals about “standard setting and quality regulation in forensic science”. This consultation exercise was announced by Andy Burnham MP on 23 November 2005 in evidence before the House of Commons Science & Technology Committee.

2.
The Home Office consultation document was published on 30 August 2006 and the consultation period for organisations such as the CBA runs from 1 September to 27 October 2006. It poses nine questions which, in summary, we answer as follows:

Summary of Response
(i) There is a need for a forensic science regulator [see paragraphs 3-8 below]


(ii) The regulator should not be a named individual but a Forensic Science Advisory Council (FSAC) with a tenured chairman [see paragraphs 9-18 below]


(iii) If there to be an individual regulator, he or she should be appointed by the Home Secretary upon the recommendation of a panel of independent experts after open advertisement. We are unclear what powers the Home Secretary has to delegate to the regulator [see paragraphs 19-21 below]


(iv) The regulator should not be located within the Home Office but should be the FSAC [see paragraph 22 below]


(v) The members of the FSAC should include representatives of the Home Office, the police, the Forensic Science Service, Forensic Alliance and the Laboratory of the Government Chemist, the Crown Prosecution Service, the Bar, the Law Society and the governing societies of mainstream pure science [see paragraphs 23-24 below]


(vi) The FSAC should be funded by central government in a way that ensures its independence [see paragraphs 25-27 below]


(vii) We generally agree with the scope and accountability of the regulatory function as set out in the Home Office Consultation Document but with two caveats [see paragraphs 28-31 below]


(viii) We agree the regulator should have oversight of existing and new regulatory arrangements [see paragraph 32 below]


(ix) We recommend the regulator’s role should include oversight of forensic services undertaken by the police service [see paragraphs 33-34 below]

Question 1: Is there a need for a forensic science quality regulator?


3. The Royal Commission on the Criminal Justice System (Command 2263 HMSO 1993) conducted an extensive examination of this issue (see “Forensic Science and other Expert Evidence” chapter 9 paragraph 12 of the Commission Report for a summary of consultees). After reviewing the internal procedures of the Forensic Science Service (FSS) and the Laboratory of the Government Chemist (LGC), and the arrangements for the accreditation of laboratories under the National Measurement Accreditation Service (now the UK Accreditation Service) it concluded (in chapter 9 at paragraph 33):


“We therefore see great attraction in the proposal put to us by the Royal Society for Chemistry that a Forensic Science Advisory Council should be set up which would report to the Home Secretary on the performance, achievements and efficiency of the forensic science laboratories.  As we have already made clear, we recommend the establishment of such a body… It should regard as part of its remit the performance and standards of such laboratories as well as of the larger public sector laboratories and the firms and experts in the private sector”.

4. The Royal Commission advised that the Forensic Science Advisory Council (FSAC) should report annually on the state of the Forensic Science Services in England and Wales and, at paragraph 34, it recommended:


“….that it be part of the responsibilities of the new Council to encourage the development of expertise and centres of excellence embracing applied research at universities as well as in public sector and commercial laboratories”.

5. Finally, at paragraphs 35 and 36, the Royal Commission recommended the introduction of a code of practice for forensic scientists and technicians which would cover such vital matters as professional ethics and duties of disclosure:


“If such a code were to apply to all forensic scientists, including those in the private sector, the new Council might be given regulatory powers itself or asked to recommend how such a code should be enforced in some other way. In addition to these responsibilities for codes of practice and the regulation of the profession, we envisage that the new Council should keep under review the arrangements for the training of forensic scientists and their assistants and the means by which they are kept up to date with the latest scientific discoveries. If, too, it was thought sensible to introduce a system of accreditation of expert witnesses… the new Council should oversee the arrangements for accrediting forensic scientists”.

6. The Royal Commission was reporting on the state of forensic science and expert evidence some 13 years ago but very much more recently, the House of Commons Select Committee on Science & Technology issued its Seventh Report, dated 29 March 2005.  Chapter 3 concerned the changing status of the Forensic Science Service.  At paragraph 55 the report said:

“Much of the evidence received identified a need for a regulator to oversee the development of the forensic services market. At present, the Council for the Registration of Forensic Practitioners (CFRP) accredits individual forensic practitioners…, while the UK Accreditation Service is recognised by the Government as the body for the accreditation of all types of laboratories… ”.


7. We conclude from the Select Committee’s report that the need for regulation, identified in the 1995 Royal Commission, has remained.


8. We are of the opinion that regulation of the practice of forensic science is essential and we therefore answer the first question:

There is a need for a forensic science regulator.

Question 2:  Should this regulator be a named individual?


9. We have considered the views of the Royal Commission and the Select Committee, both of which examined this issue in depth.


10. The Royal Commission recommended the establishment of a Forensic Science Advisory Council.  This body would report to the Home Secretary on the performance, achievements and efficiency of the forensic science laboratories.  Although the Royal Commission did not expressly state so, it is apparent that it regarded such a Council as being independent from the Home Office although it would necessarily be publicly funded.


11. This recommendation for a Forensic Science Advisory Council was adopted and endorsed by the Select Committee.


12. At paragraph 18 of the Home Office Consultation Paper, its author asserts:


“However, an FSAC may not be the most effective solution because such a Council (composed of eminent people) might only meet rarely and it would be hard to assign responsibility to them effectively if they work for different organisations”.

13. The preference is expressed for an individual regulator:


“Experience with the Custodianship of the NDNAD leads to the establishment of a regulatory function headed by a named Regulator with personal accountability for any decisions made. The Regulator would receive advice and guidance from a group that comprises of the stakeholders in the CJS, the wider scientific community and the general public.  In this way the benefits of an FSAC would be realised” (paragraph 20).

14. However, if it is being suggested that the Select Committee merely adopted the Royal Commission’s approach without separate consideration, at paragraph 58 of its Report, the Select Committee stated:


“The Home Office has put forward a model for regulation that involves “the creation of a single quality assurance regulator (building on the experiences of the custodian of the National DNA Database) accrediting suppliers who wish to provide services to the police and by arrangement other entities within the CJS” … We do not believe that the Home Office model for regulation based on the National DNA Database custodian arrangements would provide for sufficient independent monitoring of the sector.”
15. We will not dwell on those sections of the Select Committee Report that deal with its criticisms of the custodianship of the National DNA Database.  However, the concerns were about the lack of “any firm commitment by the Home Office to establish an independent body with full ethical and lay input to oversee the workings of the database” (paragraph 80) and the fact that “there has been no formal ethical view of the applications to use the database and the associated samples for research purposes” (paragraph 82).


16. Thus, it is plain that the Select Committee was not merely following the Royal Commission but had arrived at its own independent assessment.  At paragraph 60:


“We recommend that the government establish a Forensic Science Advisory Council to oversee the regulation of the forensic science market and provide independent and impartial advice on forensic science.  The Council should be an independent body but will need to include representatives of all the major stakeholders, such as the Home Office, the police, the FSS, Forensic Alliance and LGC, the Crown Prosecution Service and the Bar.  The Council would also be ideally placed to review, or to commission inspections of, the use of forensic science across the whole of the criminal justice system, and to propose improvements where necessary.  The Council could additionally oversee the work of the Forensic Science Society and the registration for the Council of Forensic Practitioners which should also be able to put forward representatives to sit on the Council”.

17. In our opinion a fully independent Forensic Science Advisory Council is required. We consider that it would be able to meet regularly, like other responsible bodies, and would be clear in its responsibility. We are concerned that a Regulator appointed by the Home Secretary, located within the government and funded by the Home Office would not achieve the necessary degree of independence. The need for a named individual can be met by the appointment of a tenured chairman.


18. We thus answer the second question in the following way:

The regulator should not be a named individual but the Forensic Science Advisory Council which should have a chairman appointed for a fixed term of office.


Question 3:  Should the regulator be appointed and with powers delegated by the Home Secretary?

19. This question seems to assume that the Home Office model of an individual regulator is to be adopted. If, contrary to our views, there is to be an individual regulator, we accept that he or she should be appointed by the Home Secretary.  However, we believe that the position should be openly advertised and the appointment should be recommended by a panel of appropriate experts drawn together for the purpose. The Home Secretary should not be able to depart from that recommendation without good cause.


20. It is unclear as to which proposed powers the Home Secretary would delegate. The consultation paper does not identify any relevant powers. Indeed, it indicates that there is a regulatory gap (paragraph 13).  We require clarification as to the powers and how they are to be delegated.


21. We answer question 3 as follows:

If there be an individual regulator, he or she should be appointed by the Home Secretary upon the recommendation of a panel of independent experts after open advertisement. We are unclear what powers the Home Secretary has to delegate to a regulator.


Question 4:  Should the regulator be located within the Home Office and guided by a Forensic Science Advisory Council?

22. For the reasons given above, we answer this question in the following way:

The regulator should not be located within the Home Office. The regulator should be the Forensic Science Advisory Council.


Question 5:  Who should be the members of the Forensic Science Advisory Council?

23. We generally agree with the model of Forensic Science Advisory Council suggested by the Select Committee as set out in paragraph 16 above. We would recommend, in addition to those members, there should be representatives from the Law Society and the governing societies of mainstream pure science (e.g. the Royal Society for Chemistry, the originators of this scheme). Proper scientific scrutiny of newer forensic science methods is crucial and in keeping with the Royal Commission proposal (see paragraph 5 above).


24. Our answer to question 5 is:

The members of the Forensic Science Advisory Council should include representatives of the Home Office, the police, the Forensic Science Service, Forensic Alliance and the Laboratory of the Government Chemist, the Crown Prosecution Service, the Bar, the Law Society and the governing societies of mainstream pure science

Question 6:  Do you agree that the regulator should be funded initially by the Home Office but that other funding models should be evaluated once the regulator has been established?

25. We agree that a Forensic Science Advisory Council should be funded by central government in a regulated manner that ensures its independence. The Home Office would appear to be the appropriate department.


26. We do not know what other funding models are being considered for evaluation by the Home Office but we do not believe that a body like this should be privately funded.


27. Our answer to this question is:

The Forensic Science Advisory Council should be funded by central government in a way that ensures its independence.


Question 7:  Do you agree with the scope and accountability of the regulatory function as described in this document?

28. Paragraph 24 of the Home Office consultation document proposes that the regulator should be held accountable for ensuring that arrangements are in place for the following:

· Setting standards for entry to the forensic science market;

· Setting standard for forensic science activities and processes performed by the police;

· Monitoring of compliance with these standards;

· Taking action as required to address shortfalls in performance against standards;

· Oversight and control of forensic science intelligence databases;

· Ensuring that quality standards continue to be assured and improved through development of a contestable and transparent market for forensic science enabling the entry of new suppliers with appropriate assurance of continuity of supply;

· Creating an environment where innovation is encouraged with “type approval” awarded as appropriate to new techniques or products;

· Identifying, assessing and mitigating powerful future risks through modification of regulatory arrangements;

· Supporting public confidence in the contribution of forensic science to the CJS and the reduction of crime and its impact.

29. We agree with most of this list.  However, we consider that forensic science is as vital in acquitting the innocent as in convicting the guilty. Public confidence in the objectivity and reliability of scientific evidence needs to be maintained.


30. Furthermore, we consider that the FSAC should be responsible for keeping forensic scientists up to date, as recommended by the Royal Commission (see paragraph 5 above).


31. We answer this question as follows:


Generally, we agree with the proposed scope and accountability of the regulatory function. However, we consider that it should include the role of keeping forensic scientists up to date with new scientific developments. We do not consider that supporting public confidence in the contribution of forensic science to crime reduction is a proper goal for the regulator.


Question 8:  Do you agree that the regulator should have oversight of existing and new regulatory arrangements to determine that appropriate standards being set and enforced?

32. The answer to question 8 is:

We agree


Question 9:  Should the Regulator’s role include regulatory oversight of forensic services undertaken by the police service?

33. The Royal Commission was of the view that police laboratories should be regulated by the FSAC (see chapter 9, paragraph 19 of the Report).


34. We agree with the Royal Commission and question 9 can be answered shortly:

Yes.
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