Response of the Criminal Bar Association to the Home Office Consultation Paper “Review of Road Traffic Offences involving Bad Driving.”

Introduction:

The Criminal Bar Association (“the CBA”) welcomes the opportunity to comment upon the Home Office Consultation “Review of Road Traffic Offences involving Bad Driving.  The CBA’s members both prosecute and represent those persons accused of motor vehicle offences.  Criminal conduct should be dealt with justly; justly to the public, the victims of crime and their families, and of course the accused.  

The CBA comments upon the Government’s proposals as follows: 

1.18 

· The CBA agrees that the “mix” of general and specific offences dealing with bad driving should remain. For example an offence of crossing a red traffic signal could be considered to be careless driving, however dealing with it as a specified offence punishable by way of a fixed penalty acknowledges the bad driving and punishes the driver for it, usually without the need for a trial.  This is economical and just for all parties involved.

· The CBA agrees that two general offences, one more, and the other less, serious, should continue to be used to differentiate between levels of bad driving. Such distinctions acknowledge the difference between a minor lapse of concentration or error on the part of the driver and someone whose driving is so bad it falls far below the standard expected of a driver. 

· The two general offences of bad driving should continue to be defined in terms of an objective test, regardless of the mental state of the driver.  This is accepted and it is important to remember the objective nature of the offences, and the lack of intent, when imposing punishment.  

· It is agreed that the current definitions of driving “below” and “far below” the standard of a competent and careful driver should be maintained.  

1.19

· The CBA acknowledges that although the definition of careless driving is settled by current case law it could be expressly drafted within a statute.  If so the definition should accord with current case law; namely that a person drives carelessly if they drive “below the standard expected of a reasonable, competent and prudent driver in those circumstances.”  

· To ensure that the fatal consequences of careless driving are properly taken into account, a new offence of causing death by careless driving, triable on indictment only, and carrying a maximum penalty of 5 years’ imprisonment will allow the courts to impose a custodial sentence where appropriate.  

The CBA have given this proposal much thought.   It has to be remembered that examples of careless driving can range from a momentary lapse in concentration, to driving normally within the speed limit but using a hand held mobile phone, to causing an accident whilst driving at speed, or in such a manner that is well below the norm, but so far below the norm as to warrant the more serious charge of dangerous driving.   Should such an offence be considered, there are, as set out below, concerns about imposing a prison sentence as a consequence.   Should this proposal move forward, the CBA believe it would be important to stress that the appropriate sentence in all cases should be determined by the standard of the driving and not just the consequences that flow from it.    

· The penalties available in cases of careless driving should include all non-custodial penalties, in order to deal with the most serious forms of the offence, including those that cause injury, and to deal adequately with the most frequent and persistent offenders (the Criminal Justice Act 2003) already provides for this).   

The CBA agree that the penalties for careless driving (including that of causing death where the driver was not intoxicated if this proposal is adopted) should be made more flexible to include all non-custodial penalties, for the reasons set out below.   

Appropriate charges/offences

Section 143 (1) of the Criminal Justice Act 2003 sets out the considerations for a court in determining the seriousness of an offence as follows; “In considering the seriousness of any offence, the court must consider the offender’s culpability in committing the offence and any harm which the offence caused, was intended to cause or might forseeably have caused.”    
Culpability relates to intent, motive and circumstances.  Harm relates to the injury caused as a result of the act.  However, it is submitted that offenders should only be punished for harm that can be fairly and justly attributed to them rather than the unforeseeable consequences of their actions, which are to a large extent a matter of unfortunate chance.  

Careless driving is an example of the complex relationship between culpability and harm.  The circumstances of careless driving may involve nothing more than a very brief lapse in concentration but results in a collision causing serious injury to another road user.  By its definition the offence accepts that the driving need only fall below the standard accepted of a reasonable, competent and prudent driver.  For more serious cases of bad driving the appropriate charge would be dangerous driving, with justly so, more severe penalties.  The CBA recognises the concern that drivers are being prosecuted for careless driving when a charge of dangerous driving might be appropriate.  However, arguable misapplication of the current law does not justify a change in the law or increased penalties for the “lesser” offence.  Therefore, the charging standards should be carefully considered and appropriately applied.

An alternative view is that when driver gets behind the vehicle they must accept the responsibility of being in charge of a potentially a dangerous machine, and foresee all possible consequences of driving that machine.  It is suggested that drivers should foresee that even a minor lapse of concentration could result in serious harm to, or the death of, another road user.   However, the fortunate reality is that minor lapses in driving standards rarely result in serious consequences for other road users.  Therefore, it is submitted that to impose such a burden on a motorist would be unfair and unjust. 

Therefore, there is clearly a distinction to be drawn between causing death by dangerous driving and death caused as a result of careless driving.   Dangerous driving by its definition involves a poor standard of driving that is absent when someone drives carelessly.  As such, in cases of dangerous driving, death is more foreseeable.  

The CBA stresses that offences which do not require an intent to injure, where often the unfortunate consequences are to some degree a matter of chance, should not been equated to offences against the person and a clear distinction should remain.  

Sentence

In general terms in relation to sentence, the CBA recognise that no matter what punishment is imposed upon an offender, in a case of bad driving resulting in serious injury or death, it will in no way compensate the victim and/or their family for their loss.  

In recent years’ the courts have accepted that whilst culpability must remain the predominant factor for sentencing, the consequences of the driving, particularly when it results in death and serious injury, are also factors relevant to sentence R v Cooksley; R v Stride; R v Cook; Att-Gen’s Reference (No. 152 of 2002) (R v Crump) [2003] 2 Cr.App.R. 18.  The CBA recognise that the courts should have more flexible penalties available to them (excluding custody) for offences involving careless driving.  

The CBA acknowledges that the courts are restricted when punishing drivers who are persistently careless.  A financial penalty is unlikely to have the same deterrent effect as a community service order with a condition attached to undertake unpaid work or to attend a driver’s rehabilitation programme.  It should however be recognised that persistently careless drivers are likely to have been disqualified from driving through the penalty points system.  As such, in theory they would not pose a danger or inconvenience to other road users, during the period of disqualification.  Furthermore, it must be recognised that a disqualification from driving can have far reaching implications for defendants and their families.  Involving loss of employment and the restructuring of the family home.  

The CBA are of the view that following an analysis of culpability and harm offences of careless driving (as opposed to dangerous) will never be so serious as to justify a custodial sentence.    However, it is accepted that the imposition of a financial penalty and penalty points on a driver’s licence may not meet the seriousness of the offence.  Therefore, all community-based penalties should be available.  This would also include a curfew with electronic-tagging for offences involving death or serious injury.   However, the CBA is of the view that it cannot be appropriate to imprison a person for so called “bad driving” when driving far below the expected standard has not been proved.  

· In order to ensure that non-fatal injuries caused by bad driving are properly taken into account, the law should require Courts to take into account, when sentencing for either of the two general offences, the consequences of the bad driving, including injuries. As revealed by the available evidence – to this end the Government intends to increase the maximum penalty for the offences of dangerous driving and aggravated vehicle taking from two to five years, as recommended by the Report on the Road Traffic Penalties Review (July 2002).  

The CBA recognise the effect that a serious injury is likely to have on the victim and their families.  In certain circumstances one could see how the effect on the family would not be as long lasting as if the injury had been fatal.  A victim, who has been paralysed or suffered severe disfigurement because of the offender’s bad driving, will no doubt suffer for the rest of their lives.  Whilst, culpability and not harm must remain the predominant factor it is difficult to see why someone whose driving had caused the death of the victim could receive 14 years’ imprisonment whereas someone whose driving has placed the victim in a permanent vegetative state could receive a maximum sentence of two years.  The CBA recognises the recent change in the court’s sentencing powers for offences of death by dangerous driving and supports the proposal to increase the penalty for dangerous driving to five years, on the understanding that such punishment will be reserved for cases of exceptionally bad driving which resulted in very serious injury.   

There is some concern regarding increasing offences of aggravated vehicle taking from two to five years’ imprisonment, because the offence can be aggravated for reasons other than dangerous driving.  It is submitted that the increased sentence should only be available for the circumstances described in section 12A (2) (a).  To do otherwise, would result in an increase in sentencing powers, justified on the basis of dangerous driving when in actual fact the vehicle need not have been driven dangerously at all but simply that damage was caused to it.  One could see an offender receiving a sentence of five years’ imprisonment for damaging a vehicle even though it was not driven dangerously.  

· The CBA agrees that when the offence of manslaughter (or in Scotland culpable homicide) is charged in a case of bad driving, provision should be made to allow for alternative verdicts when the principal offence is not proved.  

· The CBA agrees that the outdated offence, in England and Wales, of “wanton and furious driving” in the Offences Against the Persons Act 1861 should be replaced by suitable modern provisions.  

1.20

· When careless driving causes injury, should a custodial sentence be available?  If so, how should this be best achieved?

For the reasons set out above the CBA is concerned about an increase in 
the level of punishment for careless driving to include imprisonment.  The 
CBA would support the proposition that the sentencing judge should be 
able to impose a community-based penalty at his discretion, having heard 
and taken into account all the circumstances of a case.

· Is there scope for applying the principles of restorative justice to suitable cases of bad driving,  where death or injury have been caused, not so as to avoid prosecution, but as part of the appropriate sentence?

The CBA believes there may be such scope for applying the principles of 
restorative justice in suitable cases.  For example, it may be that it would 
assist a young offender to come to terms with and understand the 
consequences of his bad driving.  However, in cases where a friend or 
relative of the driver has been injured or killed it would not serve any 
useful purpose.

1.21

· Anyone convicted of driving whilst disqualified or unlicensed whose vehicle was involved in a collision that resulted in death, should be guilty of a new offence carrying a maximum penalty of 5 years’ imprisonment.

The CBA are concerned about this proposal.  If it is suggested that this 
offence would apply irrespective of fault for the collision, then the CBA 
would not support it.  In such a case where a collision occurred which was 
not the fault of the disqualified driver it would be an extremely harsh 
result.   The argument that the mere presence on the road of such a driver 
is enough to warrant such an offence and punishment seems to
imply that 
the collision would not have occurred but for the presence of the 
disqualified driver’s car.   In reality, however, this is highly unlikely as 
motorists tend to fill any spaces available when travelling in traffic.   
Furthermore,  such an offence attaches a disproportionately high level of 
importance to the consequences of bad driving. 
Whilst the CBA has 
accepted throughout this response that the consequences of bad driving 
are factors relevant to sentence, it still maintains (as indeed do the courts) 
that the predominant factor in sentencing must be culpability.


If a collision is the fault of a disqualified driver, then there is nothing in 
principle to prevent him from being charged with either causing death by 
dangerous driving, or with the new offence of causing death by careless 
driving if adopted, providing his driving at the time of the collision fell 
below or far below that of a reasonable, competent, prudent driver.  His 
disqualification would then be an aggravating feature when it came to 
sentence.  If his driving was not so bad as to warrant such a charge, then 
the fact of the collision and death would still be relevant factors for the 
sentence on disqualified driving in any event.

1.22

· The CBA is not in a position to provide well informed estimates on all the matters raised in paragraphs 5.2 – 5.4 of the Consultation Paper.  However we are able to make the following observations:
· 5.2 (i) Would the likelihood of accepting a plea to the lesser charge, when the greater could b proved, be increased?


Providing the guidelines about accepting pleas to offences are kept and 
followed, there is no reason why pleas to the lesser charge would be 
accepted in circumstances where they should not be.

· 5.2 (iii) Will courts be able to deal expeditiously with argument about the scale and extent of injuries, and the weight to be given to them when sentencing?  


Courts should be able to deal expeditiously with argument about the scale 
and extent of injuries provided all the necessary medical evidence is 
available to them.  Unfortunately obtaining such medical evidence often 
takes longer than one would hope and delays in sentencing hearings may 
occur therefore for this reason.

· 5.4 (ii) The number of cases in which a new “causing death” offence might be appropriate in cases of driving while disqualified when a charge of causing death by careless or dangerous driving, or causing death while driving under the influence of drink or drugs, could not be supported by the evidence.


The CBA finds it difficult to see how there would be sufficient evidence as 
to causation available for a charge of causing death while driving while 
disqualified in circumstances where there has not even been any careless 
driving on the part of the disqualified driver.  It therefore seems 
extremely unlikely that such a new offence would be appropriate where 
other offences are not.
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