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‘quashing convictions’ –      (a home office consultation paper)
response of the criminal bar association

Introduction

1. The Criminal Bar Association [‘CBA’] represents the majority of criminal barristers in independent practice.  Its members prosecute and defend as advocates the vast majority of all cases heard in the Crown Court and in the Court of Appeal (Criminal Division).  This consultation concerns the test which should be applied in determining an appeal against conviction.

Summary

2. The CBA’s view is that none of the three ‘options’ described in the Consultation Paper can sensibly be adopted.  We have tried to conceive an alternative ‘option’ which might achieve without injustice that which the Home Secretary [‘HS’] seeks, but have found none.  Reassuringly our collective experience confirms that no departure from the present settled and successful jurisprudence is required.

Option A

3. Option A would ‘reinstate a proviso similar to that which was part of the original statutory test [under the 1907 and 1968 Acts] so as to provide that the appeal should not be allowed, even if there is a procedural irregularity, if the Court consider no miscarriage of justice actually occurred’.

4. Such a formulation could not achieve for the HS the result he desires since it continues to beg the question the answer to which he wants to predetermine.  It would leave the Court free to continue to perform its present constitutional role.  That is the ‘disadvantage’ cited by the HS in his paragraph 34.

5. This formulation and the HS’s commentary in paragraph 34 may be based upon a misunderstanding of the nature and the current practical effect of the proviso.  Paragraph 34 reads ‘It should also be borne in mind that by the time Parliament deleted the proviso in what was to become the Criminal Appeal Act 1995, most commentators considered that the proviso, as then worded, added nothing of significant value to the test itself’.  This is not our experience.  Our experience is that 

(i) The substitution of the ‘safety’ test in the 1995 Act was not intended to amend the 1968 Act proviso-ed test,

(ii) The substitution did not in fact so amend,

(iii) The test in its practical effect is the same now as before 1995,

(iv) The proviso considerations in effect continue to be applied by the Court in assessing the impact upon a jury’s verdict of any procedural irregularity before or during the trial,

(v) The Court is presently more inclined than ever to uphold convictions notwithstanding a finding that procedural irregularities, even grave ones, have occurred but where there is strong evidence of guilt and,

(vi) Where the Court identifies procedural irregularities so fundamental that proviso considerations cannot shore up a conviction it orders a retrial wherever possible and ever more often
.

6. Paragraph 34 may also be based upon a mistake about the essential role of the Court of Appeal.  It reads ‘The Government does not rule out Option A, but considers it suffers from a number of disadvantages. In particular, it appears from the experience of the proviso that the concept of “miscarriage of justice” itself requires considerable interpretation and that this legal process may overlay and obscure the essential matter of the guilt of the appellant’.  It is not and has never been the Court of Appeal’s function to determine the guilt of the appellant.  The Court is a court of review.  It is not equipped to decide whether the appellant is guilty.  Determination of guilt or innocence would require a rehearing.  This may illuminate a fundamental flaw in the core proposal.

7. The central practical consequence of the result which the HS desires is that any new test which might achieve it would inevitably also effect a move towards a rehearing role for the Court, the embracing of guilt/innocence vocabulary by all parties, and the adoption of that vocabulary and the opportunities which it affords by both appellants and respondents.  This would be true of parties motivated to appeal (and to respond to appeals) under the present test.  For them it would present an additional opportunity as well as, in some cases, an additional hurdle.  It would also be true of many who are presently deterred from appeal (and response) by the existing, strictly review-only test.  For them the language of guilt/innocence would present a welcome and unexpected opportunity for pursuing dissatisfaction.  The costs of this shift appear to have been overlooked in the ‘partial regulatory impact assessment’ in the consultation paper.  More appeals for the Court to deal with, and those appeals usually longer, would plainly require extra staff and extra judges.

Option B
8. Option B would ‘replace the proviso with another formulation, designed to achieve the same end, and perhaps addressing more directly the Court’s view (where they have reached one) of the guilt of the appellant’.

9. The inevitability of an unintended move towards guilt/innocence is best illustrated by thinking through the practical effect of this option.  Paragraph 37 of the consultation paper reads ‘A change to the Court of Appeal test along these lines would make no difference where the Court, for whatever reason, are unable to reach their own view on the guilt or otherwise of the appellant.  The change would address those cases where the Court of Appeal form the view that the appellant is guilty of the offence.  And it would be only in those cases that there would be no power to quash the conviction, despite the impact that the new evidence or other basis for appeal might have had upon the trial jury’.  Consider these questions:

(i) In how many cases would a respondent, seeking to protect a conviction, not seek to persuade the Court to the view that the appellant is guilty of the offence?

(ii) In how many cases, anticipating this style of response, would an appellant not seek to persuade the Court that it could not be sure of the appellant’s guilt?

(iii) Does Option B not have a innate tendency thus to collapse, to a greater or lesser extent, into something like Option C?

Option C

10. Option C would ‘recast the test and the task of the Court of Appeal so as to require a substantial re-examination of the evidence (akin to the task of the jury)’.

11. The reasoning against such a wholesale shift is summarised in the consultation paper at paragraph 38 and is sound.  To a greater or lesser extent this reasoning provides a powerful insight as to how each of options A to C would be bound to translate into practice.  This has clear implications for the project as a whole.

Suggestions

12. The HS estimates that fewer than 20 extra appellants each year would have their convictions upheld under the changes which he seeks
.  Our experience suggests that it would in fact be no more than a handful at worst.  We suggest that the precise figure be provided for, say, the last five years.  Our experience suggests that the ‘problem’ which the HS identifies is far less extensive than he thinks, whereas the impact of what he proposes – not only constitutionally, but also in terms of cost and of incentives to malpractice by state employees – has been drastically underestimated.

The European perspective

13. The HS appears not to have considered the compatibility of any of the proposed ‘options’ with the European Convention on Human Rights and Fundamental Freedoms [‘ECHR’ or the ‘Convention’] and the jurisprudence of the European Court of Human Rights [‘ECtHR’].  Of course, he is not required under the Human Rights Act 1998 to do this until the second reading of a Bill.  Nonetheless, given the significance of the proposals and, in our opinion, the impossibility of fulfilling the HS’s objectives in a manner compatible with the ECHR, this exercise should be undertaken sooner rather than later and, on a practical level, the costs of any appeals to the ECtHR should be included in a full regulatory impact assessment. 

14. Under Article 6 of the ECHR, some breaches of the fundamental right to a fair trial may be cured on appeal
.  More serious breaches of this right cannot, and in this situation, the ECtHR has held that the proper approach is to quash the conviction and direct that a new trial be conducted
.  Under the HS’s proposals the Court of Appeal would be prohibited from providing this remedy even in cases where the violations were so egregious that the very essence of the right to a fair trial had been destroyed. The jurisprudence of the ECHR is clear: while elements of a right may be limited to the extent that the restrictions are necessary in order to serve a legitimate community interest and do not destroy the essential elements of the right in question
, action that destroys the very essence of the right to a fair trial can never constitute a proportionate response consistent with the Convention
.

15. Moreover, should the Court of Appeal be precluded from quashing convictions as unsafe in the face of violations so egregious that a fair trial was rendered impossible, the United Kingdom would, we believe, stand alone in Europe.  We are not aware of any other member of the European Union in which an appeal against conviction on a matter of law is precluded by a determination of the guilt of the convicted person.  Indeed, in many European countries rights of appeal have traditionally been limited to just such grounds of legal/procedural error (pourvoi en cassation).

Whether the law should be changed

16. The HS is at pains to discourage any discussion of whether his avowed aims are desirable or whether the law should in fact be changed, because he believes that ‘the present system risks outcomes which are unacceptable to the law-abiding majority’.  In the hope that he will reconsider this position or, if not, that it will at least be subjected to anxious parliamentary scrutiny, we add our voices to the unanimous prayer of contrary opinion rising from all those with practical experience in this field.

17. It is no accident that a hundred years of jurisprudence has produced a settled test which reflects a particular constitutional balance.  To do away with it, in response to one or two unpalatable outcomes, and to replace it with an arrangement which would abolish the last constitutional check upon the consequences of gross executive abuse, would be a monumental step.  It would change the UK constitution by altering the separation of powers.  It would also be entirely counterproductive.  The sort of extreme illegal behaviour in which a few State employees engaged in the cases of Mullen and Bennett is, we all hope, very rare.  To sanction the consequences of such ‘breaches of international law’, such ‘blatant and extremely serious failures to adhere to the rule of law’, such ‘affronts to the public conscience’
, could only encourage others who might be tempted to engage in such aberrant abuse of suspected persons, some of whom will invariably turn out after the event to have been innocent.  It would mean, to take just one imaginary example, that if the security services could dishonestly keep concealed until after a suspect’s conviction the facts that

(i) their case against the suspect was founded upon a confession obtained by torturing him and his children,

(ii) they had kidnapped the suspect abroad in breach of local and international law in order to bring him before the Crown Court, and

(iii) the trial judge had been selected because of his hostile political / religious views,

then provided the respondent could persuade the Court of Appeal – on the basis of a transcript review and without rehearing – that the suspect was in fact guilty as convicted by the unknowing jury, the Court would have no power to allow his appeal.  Such an arrangement would provide succour to the torturer / kidnapper / corruptor, but none to the law-abiding juror, whose confidence in the rule of law would be shaken.

18. A system which upholds unjust convictions and/or condones gross executive malpractice or illegality is offensive to the law-abiding majority, certainly more offensive than a system in which those with the greatest wisdom and experience weigh the safety of a conviction in unfettered examination and free review of all the relevant submissions on both sides, even if they occasionally, in the rarest and hardest of cases, arrive at a conclusion with which not everyone can agree.  Few Britons would argue with the following from the most widely respected British criminal judge of our age: ‘…it is not every departure from good practice which renders a trial unfair. …But the right of a defendant to a fair trial is absolute.  There will come a point when the departure from good practice is so gross, or so persistent, or so prejudicial, or so irremediable that an appellate court will have no choice but to condemn a trial as unfair and quash a conviction as unsafe, however strong the grounds for believing the defendant to be guilty’
.  In the very rare cases in which a Court is driven to this conclusion the public is not ‘punished’.  Quite the opposite.  The constitutional balance which this process expresses is one of the public’s dearest protections.

8th January 2007

� Criminal Appeal Office statistics reveal that in 2005 and 2006 retrials were ordered following respectively 32% and 33% of successful conviction appeals, an increase from 27% in 2004, 19% in 2003 and 22% in 2002


� paragraph 44 of the consultation paper


� See, e.g., Edwards v United Kingdom (1992) 15 EHRR 417 paras 51-54


� Findlay v United Kingdom (1997) 24 EHRR 221; Rowe and Davies v United Kingdom (2000) 30 EHRR 1; Condron and Condron v United Kingdom (2000) 31 EHRR 1


� Golder (1979) 1 EHRR 524, para 36


� See, e.g., Tinnelly (1998) 27 EHRR 249, paras 76-77; Heaney & McGuinness [2001] Crim. L. R. 481, pars. 57-59


� General surveys of appellate procedures can be found in Delmas-Marty and Spencer (eds), European Criminal Procedures (CUP 2002)


� per Rose LJ in Mullen


� per Lord Bingham in Randall [2002] 1 WLR 2237





