Serious Crime Bill

Briefing Note on behalf of the Criminal Bar Association

1. Background
2. The Serious Crime Bill was announced in the Queen’s Speech on 15.11.06 and was introduced into the House of Lords on 16th January 2007. It follows a white paper (2004) “One Step Ahead – A 21st Century Strategy to Defeat Organised Crime and thereafter a green paper “New Powers Against the Organised and Financial Crime” published in July 2006. The Law Commission published their first report “Inchoate Liability for Assisting and Encouraging Crime” in July 2006 just prior to the green paper.
Part 1 of the Bill proposes the creation of Serious Crime Prevention Orders (SCPOs). The majority of provisions in the Serious Crime Bill are based on the green paper and the Law Commission’s report, but those relating to the powers of Revenue and Customs (clause 75, Schedule 11) are based on the consultation document “HM Revenue and Customs and the Taxpayer: Modernising Powers, Deterrents and Safeguards” (March 2006).

3. Overview
4. There is no doubt as to the huge impact of serious crime upon society (financial and personal). HM Revenue and Customs has estimated that the loss caused by carousel fraud alone has cost the UK between £1.1bn and £1.9bn in 2004/2005. The CBA supported the setting up of the Serious Organised Crime Agency in an attempt to consolidate prosecution authorities of serious crime. However, the CBA considers that this Bill mixes control orders with ASBOs to produce a measure (serious crime prevention orders) which short-circuits the rule of law. 

5. The Bill
6. The Bill itself is divided into four parts and contains 82 clauses and 13 schedules. This document will concentrate on Part 1.

7. Part 1 

8. Part 1 creates Serious Crime Prevention Orders, a new civil order aimed at preventing serious crime. They are civil orders, obtainable upon application of the Director of Public Prosecutions, the Director of Revenue and Customs Prosecutions or the Director of the Serious Fraud Office.  They can impose an unlimited range of prohibitions or restrictions or positive requirements upon those against whom they are made.  Breach of the order is made a criminal offence punishable with up to five years’ imprisonment or a fine or both (Crown court) and 12 months’ imprisonment or fine (up to £5000) or both (magistrates’ court). Further, a person convicted under clause 25 may be ordered to forfeit anything in his possession at the time of the offence which the court considers to have been involved in the offence. If a company/partnership has been convicted the applicant authority may petition for the winding up of the company.

9. The bill provides that a Serious Crime Prevention Order (SCPO – dubbed “super –asbos”) can be made if the High Court
 :

· is satisfied that a person has been involved in ‘serious crime’; either in England or Wales or elsewhere in the world and 

· it has reasonable grounds to believe that the order would protect the public by preventing, restricting or disrupting involvement by the person in serious crime in England and Wales.

10. It is proposed that for the Court to be satisfied that a person has been involved in serious crime it is by no means necessary for the person to have been convicted of a criminal offence.  A far broader approach is put forward. 

11. The bill provides that a person has been involved in serious crime if he

· has committed a serious offence

· has facilitated the commission by another of a serious offence

· has conducted himself in a way that was likely to facilitate the commission by himself or another of a serious offence (whether or not such an offence was committed)
.

12. In other words the High Court could make a finding of fact that a person is ‘involved in serious crime’ although he has not been convicted of any criminal offence and indeed a criminal offence may not even have been committed.  

13. Although the main route for the making serious crime prevention orders is by application to the High Court, civil jurisdiction to impose an order is extended to the Crown Court where a person has been convicted of a serious criminal offence.

14. Examples of the types of conditions that a Serious Crime Prevention Order may contain are set out in clause 5 of the Bill. The examples do not limit the type of condition that may be made by such an order, and include prohibitions, restrictions or requirements in relation to:

· Places other than England and Wales;

· An individual’s financial property or business dealings or holdings;

· An individual’s working arrangements;

· The means by which an individual communicates or associates with others, or the person with whom he communicates or associates;

· The premises to which an individual has access;

· The use of any premises or item by an individual; and

· An individual’s travel.

15. This is a dramatic circumvention of the normal standards of criminal justice.  The consequences of the SCPOs are highly punitive.  They involve significant incursions on a person’s liberty.   This civil injunctive procedure seeks to completely bypass the procedures and safeguards established in the criminal courts in relation to evidence and the burden and standard of proof. 

16. This is a further example of a worrying trend by the government to seek to deal with a problem in a way which allows them to avoid the fundamental due process.  The government seeks to avoid proving that a person is guilty of a criminal offence by evidence, in front of a jury, to the requisite criminal standard. The standard of “on the balance of probabilities”,
 without a jury, will now suffice
. 

17. However the government is not content to reserve these orders for those who have been convicted of a serious offence.  An examination of the proposals within the bill for the availability of these orders against those who have not been convicted of an offence requires an astute gymnastic mind.

18. The bill provides that in deciding whether a person facilitates the commission by another person of a serious offence, or whether a person conducts himself in a way likely to facilitate the commission of an offence by himself or another, the court must ignore

· any act he can show to be reasonable in the circumstances; and

· subject to this, his intentions or any other aspect of his mental state at the time.

19. This imposes the evidential burden on the respondent and requires him to prove that any act of his was ‘reasonable in the circumstances’ which of necessity will require an examination of what his intentions were.  

20. That a person who has no dishonest intentions can nevertheless be made the subject of a SCPO which could impose restrictions or requirements upon him including, but by no means limited to, those relating to his work, his home, his ability to communicate with others and his ability to travel is breathtaking.

21. He can also be compelled to answer questions (albeit in writing) and produce documents.

22. Undoubtedly the Government will argue that SCPOs are necessary in a modern world and are to deal with those cases where a criminal prosecution would not be possible. However, we consider that in the same way ASBOs have become an easier alternative to prosecuting a case, SCPOs will be used instead of prosecuting the case and engaging the normal standards of criminal justice.

23. Undoubtedly the Government will argue that SCPOs, unlike ASBOs or Control Orders are made by the High Court. Hence risks as to how they operate will be removed. However, the High Court is not able to monitor the proportionality of the orders. The onus is on the subjected person to apply to vary the order. The person may not know when a relevant change of circumstance has occurred to allow such an application. The result may be similar to that seen in ASBOs – by December 2003 42% of all ASBOs were breached with 55% of breaches resulting in custody.

24. In addition the Bill provides that the prohibitions, restrictions or requirements do not need to be set by the Court and stated on the face of the Order. These can also be “determined in accordance with provision made by the orders (including provision conferring discretion on law enforcement officers) (clause 5(7)).  This discretion delegated to law enforcement officers is arbitrary and open to abuse.

25. We consider that Parliament should not be comforted by the inclusion of High Court judges within this Bill. The Judges will be constrained by the Act and forced to act accordingly.

26. There can be no public policy that necessitates such a draconian course which rides roughshod over the legal principles upon which our criminal  justice system is based.


Part 2

27. These provisions relate to encouraging or assisting a crime.
 The provisions relating to the new criminal offences would seem to be largely the same as those proposed by the Law Commission. The proposals are to fill perceived gaps in allowing the prosecution of those on the periphery of serious crime. The proposed three new offences are:

· An offence of “intentionally encouraging or assisting an offence (clause 39);

· An offence of “encouraging or assisting an offence believing it will be committed (clause 40);

· An offence of encouraging or assisting offences believing one or more will be committed (clause 41).

Part 3

28. This section includes proposals for increased data sharing across public and private sector bodies. Clause 61 provides that a public authority may, for the purposes of preventing fraud or a particular kind of fraud, disclose information as a member of a specified anti-fraud organisation or otherwise in accordance with any arrangements made by such an organisation.

29. Clause 62 outlines where it would be an offence to disclose protected information.

30. A new paragraph is inserted in Schedule 3 of the Data Protection Act 1998 by clause 64 of the Serious Crime Bill to allow the processing of sensitive data through anti-fraud organisation. Powers are given to the Audit Commission to carry out data matching exercises or to arrange for another organisation to do this.

31. The CBA considers data sharing in order to prevent fraud problematic. It appears that data sharing is envisaged to be routine, for example, whenever a person applies for payments or benefits from the public sector. 

32. In addition, Schedule 6 enables data mining. This is essentially a fishing exercise and one which appears contrary to Article 8 of the European Convention on Human Rights 1998.
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� The Law Commission are due to publish a second report on secondary liability in March 2007.


� Clause 1


� A “serious offence” is one contained in the list set out in Part 1 of Schedule 1 or is an offence which is sufficiently serious that the Court considers it should be treated as if it were set out in that list (clause 2(2). The list in Part 1 contains references to drug trafficking, people trafficking, prostitution, child sex, money laundering, fraud, corruption and bribery, counterfeiting, blackmail, intellectual property, environment and inchoate offences.


� Clause 2(1)


� Clauses 19-22.


� Cause 33(2).


� In the context of ASBOs this does not seem to have worked (R v Crown Court at Manchester Ex p McCann (FC) and Others (FC) [2002] UKHL 39). The Courts have developed a heightened civil standard of proof which Lord Bingham has described as, for all practical purposes, indistinguishable from eh criminal standard (B v Chief Constable of Avon and Somerset Constabulary [2001] 1 All ER 562 at 572)


� Clauses 39-60 and schedules 3 and 4.





