Response to “Scoping Group on Court Work” Final Draft

By the Royal College of Psychiatrists

On behalf of Criminal Bar Association

1. Generally, the report is sensible, accurate and uncontroversial. It draws a distinction between professional witnesses, who have the care of a patient to whom they owe their primary duty, and expert witnesses who owe their primary duty to the court.

2. It seeks to lay down guidelines to improve the quality of expert witnesses. Its emphasis seems to be on family and/or children cases rather than criminal so that most of the report has no particular impact for criminal practitioners.

3. The paragraphs on which we have some comment or disagreement are:

· 2.10

i. Professor Meadow has now successfully appealed his striking-off for serious professional misconduct. The terms of the judgment may provide professional witnesses with greater protection from action by their professional bodies than had previously been thought to be the case.

· 3.3 and 3.5

i. The areas in which psychiatrists may be involved in the legal process are somewhat broader than suggested. As well as reporting on offenders and victims, they, of course, report on defendants, who may or may not be offenders. Their assistance may be sought on both  procedural issues, such as fitness to plead or ability to give evidence, and substantive issues, such as diminished responsibility.

ii. Psychiatrists are always involved where issues of mental health arise in sentencing, such as hospital orders, with or without restriction. This is touched on in paragraph 5.2 Action ii of the report.

iii. They may now become involved where expert evidence is needed as to the risk of re-offending posed by sex offenders. Assessments of risk are likely to become more important in relation to the new indeterminate sentences for dangerous defendants created by sections 225 to 236 Criminal Justice Act 2003

· 5.4

i. It is not strictly correct to say the defence do not have to disclose their evidence. Rules of court have provided since 1987 that the substance of an expert’s report on which a party wishes to rely must be disclosed as soon as practicable after the case is sent to the Crown court 

ii. The rules on disclosure have been significantly changed by the Criminal Justice Act 2003. Section 33 now imposes an obligation on the defence to provide to the prosecution the name and address of any expert instructed by the defence. If the defence consult an expert who is not called, the prosecution will know he has been unhelpful and they may be able to call him/her.

· 5.8

i. Legal professional privilege attaches to any expert opinion which is based on privileged information and the psychiatrist may not disclose the report to any one other than the party who commissioned it unless the client waives privilege. A person interviewed by a doctor instructed by his own lawyers for the purposes of his defence is entitled to assume that what he says has the same status as his communications with his lawyers.

ii. It follows that we do not agree that there are any  circumstances where the psychiatrist can forward the report to any other party. It must be remembered that the prosecution will almost always have their own evidence where any serious psychiatric issue is raised.

· 7.2

i. Action I, bullet points 3-6 also raise questions of privilege. It is perfectly proper for a psychiatrist to be  asked by a lawyer not to include privileged material in the report to be served. In our view, this is consistent with the professional obligations of both the lawyer and the psychiatrist, providing the report that is served is not misleading as a result.

· 8.6

i. It is our firm view that the Legal Service Commission and courts should not negotiate the provision of reports with the NHS. This would not only introduce unnecessary bureaucracy but would limit defendants' freedom of choice in a wholly unacceptable way. 

ii. It must remain a matter for the defendant and his advisers to instruct the most suitable psychiatrist. The Legal Service Commission will only fund reports where the lawyers make out a proper case for their provision. 
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John Clifford
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