Report on behalf of the CBA on the Consultation Paper on “Convicting Rapists and Protecting Victims – Justice for Victims of Rape”

1.
Introduction

This Consultation Paper was produced by the Office for Criminal Justice Reform in Spring 2006 and this report was initially intended to report solely on that paper. Shortly before and after it was published, however, there were further papers by other groups on related topics which have also been considered by the Committee and which are referred to within this report. Those further papers are :-

“Section 41 : an evaluation of new legislation limiting sexual history in rape trials”.  Although this is a Home Office Report, the opinions in it are expressed to be those of the authors, not necessarily those of the Home Office or the Government. The authors are Liz Kelly, Jennifer Tempkin and Sue Griffiths.

“Sexual Offences Act 2003. A stocktake of the effectiveness of the Act since its implementation. This is a Home Office Report published in February, 2006.

The Committee was also aware of the draft of the Joint HMIC/HMCPSI report on the investigation and prosecution of rape offences. This project is still at the consultation stage. It is referred to for completeness only and will no doubt be reconsidered fully at the appropriate time.

We have also had sight of part of the report dealing with the gender equality duty which comes into force on the 6th April, 2007.

2.
For the purposes of this report, the most important report of those we have referred to is that of the Office for Criminal Justice Reform, “Convicting Rapists and Protecting Victims – Justice for Victims of Rape” (CRPV Report). This report was prepared against the background of a low conviction rate for rape cases and the aim of the report is to “do more to tackle the barriers to the successful prosecution of rape, whilst nor interfering with the burden of proof……..This paper sets out a range of proposals which aim to improve the outcome of rape cases by further strengthening the existing legal framework and improving our care for victims and witnesses. We want to ensure that stronger cases are presented to the courts, witnesses are given greater assistance in providing their evidence and courts hear evidence from experts that will better inform juries about the realities of rape and the psychological impact of sexual offences upon victims and address certain myths and stereotypes concerning how a victim might be expected to behave.”

3.
It is important to note that the Report was published at the same time as a communications campaign was launched, apparently targeted at potential perpetrators of rape but with a secondary audience of the general public, about the need to seek active consent, which campaign would also seek to dispel the common myths about rape.

4.
There are two other initiatives being considered in addition to the proposals in this report. The first is measures to prevent, or at least minimise, the harm caused by late applications to adduce previous sexual history, perhaps by allowing the prosecution an adjournment to enable the complainant to be informed of the application and its outcome so that the complainant is aware of the likely parameters of cross-examination. This is more fully considered when we discuss the Report prepared specifically on Section 41 applications. The second initiative, which is already being piloted in 4 CPS areas, allows pre-trial interviews with witnesses by prosecutors. The aim of this proposal is to “strengthen the prosecution process by allowing the prosecutor to assess the reliability of the witness’s evidence; assist the prosecutor in understanding complex evidence and afford an opportunity to explain the criminal process and procedures to the witness.”
 This process is not restricted to rape trials but is hoped by the Home Office to be of particular benefit in such trials. Whilst of course it will be necessary to analyse the results of the pilots presently being conducted, we cannot quite understand how speaking to an important witness in the case will assist a prosecuting advocate in understanding complex evidence as it will obviously be important not to discuss the witness’s evidence with them as to do so would run the risk of corrupting the trial. This topic, however, is outside our brief and will no doubt be reconsidered once the pilots are complete. 

5.
The CRPV Report


In the CRPV report, the Government is consulting on four specific proposals, namely :- 

Capacity in relation to consent

Expert evidence

First complaint

Special measures : use of pre-recorded video evidence

6.
Capacity in relation to consent

6.1
The current state of the law is that there is no statutory definition of capacity. Consent is defined by S.74 of the Sexual Offences Act, 2003 (“the Act”):-

“A person consents if he agrees by choice and has the freedom and capacity to make that choice.” A list of circumstances in which a complainant is presumed not to have consented is set out in S.75 of the Act. This includes where the victim was asleep or unconscious or could not communicate consent because of a physical disability or where their drink had been spiked or they had been given a substance without their consent which caused them to be overpowered. It does not include where a complainant has become voluntarily intoxicated falling short of passing out or falling asleep.

6.2
The case which has caused this particular concern is R v Dougal [2005] at Swansea Crown Court. This received a great deal of publicity at the time and involved prosecution counsel offering no further evidence in a case in which apparently the complainant herself said she was unable to say whether she had consented or not because of the amount she had had to drink. The basis for offering no further evidence was that the prosecution would be unable to prove that the complainant had not given consent because of her level of intoxication. The issue of her capacity to consent does not appear to have been addressed although we wish to make it clear that we have not seen a transcript of that case.

6.3
The specific questions which we are asked to address on this issue are these :- 

Question 1

Does the law on capacity need to be changed?

Question 2

Should there be a statutory definition of capacity?

6.4 As previously stated, at present there is no statutory definition of capacity and no clear principles governing whether a person has the capacity to consent to sexual acts. Blackstone’s describes capacity as “capacity to appreciate the nature of the act; a mere animal or instinctual response to sexual stimulation will not suffice.”
 Another definition suggested by HHJ Peter Rook QC and Robert Ward in their textbook on the Act is “a complainant will not have the capacity to agree by choice where their understanding and knowledge were so limited that they were not in a position to decide whether or not to agree.”

6.5 The main thrust behind this question it seems to us is whether a definition is actually required to enable a jury to understand what is meant by capacity or whether what is necessary is simply that the importance of the complainant having the capacity to consent is made clear to the jury as one of the ingredients of which they have to be sure when considering the element of consent.

6.6 We are of the view that a jury is perfectly well able to understand the meaning of capacity when it is explained to them in a sensible way without its meaning being perhaps constricted or complicated by what would undoubtedly be a complex definition. As long as a jury is clearly directed as to the ingredients which have to be proved for rape, we are confident that they are quite able to distinguish between, on the one hand, a person who is drunk but still has the capacity to consent even though they may regret it afterwards and may well not have consented had they not been drunk and on the other hand, a person who has had so much to drink that, although he or she has not passed out,  are not in a state in which they can be said to have given any form of meaningful consent to sexual activity. No doubt one of the factors a jury would take into account is how others saw the complainant behave at the time and how others perceived the complainant’s conduct. The difficulty will always arise and, in our opinion, no legislation can cure it, where there is no other evidence on this point other than the two people concerned.

6.7We would therefore answer both questions, no, the law on capacity does not need to change and there does not need to be a statutory definition of capacity.

7.
Adducing general expert evidence in rape cases

7.1 This part of the report is based on the desire to debunk the misconceptions and myths which it is perceived are held by the majority of the public about rape complainants. The background is set out in the report in this way :

“Currently in a criminal trial, any omission, discrepancy, error, delay in reporting, unbecoming or puzzling behaviour that the victim may exhibit before, during or after the alleged rape, will be used by the defence as a basis to questioning that person in order to make him or her appear unreliable or untruthful. It is the job of the defence to probe and test the evidence of the prosecution and it is in the interests of justice that this should continue…….]but] there can be another explanation…..this explanation is grounded in the common psychological reactions that occur if a person has suffered a traumatic event or the realities of being in an abusive relationship……Currently….the decisions on the credibility of a victim or a witness are made in the absence of this relevant knowledge.”

7.2The anticipated role which it is expected such expert’s evidence to play is to explain to judges and jurors alike that “such apparently problematic features of a person’s evidence are common and should not necessarily lead to the conclusion that the victim/witness is lying or unreliable. The court would be informed of the acknowledged psychological reactions that occur after a prolonged relationship of abuse and/or after a deeply traumatic event. Such reactions can affect a victim’s ability to give a coherent, consistent account of their experiences and cause behaviour which, to an onlooker, is puzzling as it does not match the expectation of how “genuine” victims act or react.”

7.3We have quoted from the Report in some detail because it seems that, although the aims of this recommendation are understandable, they are misguided and likely to lead to a category of evidence which is unlikely to help the jury in the way hoped and may well confuse them. It is of interest that the proposal is to call such expert evidence only in rape cases, the reason for that being that “rape is a unique offence”. The report continues “The majority of rapes occur between acquaintances. Often there is little outside evidence that supports the victim’s account given that such offences usually occur in private. In the majority of non-stranger rape cases the identity of the attacker is not disputed and there will be no conclusive forensic or medical evidence. At the moment, the only evidence as to what allegedly occurred is being considered against a background of misperceptions and myths as to how “proper” victims should behave which is going unchallenged.”

7.4There are a number of preliminary observations which it seems to us are appropriate. The use of the word victim instead of a more neutral word such as complainant or witness seems to us to misrepresent the position. Although in some cases, it is perfectly obvious that there has been a serious sexual assault and the word victim may not be misplaced, these are normally stranger rapes and it is not that sort of crime which causes these problems. It seems to us that it would be sending out a more appropriate message if it is clearly borne in mind that these are allegations of rape and it does not automatically follow that an allegation is true. The purpose of these proposals is to try and enable the jury to assess fairly the evidence in front of them so that they can arrive at the right verdict. The right verdict is not necessarily a conviction. The use of the word victim to describe all complainants of rape is in danger itself of creating a most dangerous myth and misconception, namely, that all allegations of rape are true. 

7.5Secondly, we would disagree with the assessment that rape is a unique offence. The evidential difficulties which arise as a result of there normally being only two people who are witnesses are not unique. The same might be said very often of child cruelty and in those cases there is the added vulnerability of age as well as the fact that there are often no witnesses or, at least, no witnesses willing to assist. The trauma caused by the offence of being raped may well be very great but the same may be said of the elderly victim of a street robbery whose extreme distress at being the victim of such an attack may well affect their ability to remember detail and perhaps participate in identification procedures. We would simply point out that in both those examples, it is not felt necessary to deal with them on a special level. It is perfectly possible for the jury to be told in common sense terms that which they would know in any event and might be thought to be obvious to fair-minded people which in our experience is how juries approach their task. They will understand how difficult it is for a child to make any sort of allegation against a parent or a carer and that there will often be delay in making complaint, sometimes very considerable delay. The likelihood of trauma is obvious and a jury will also understand that trauma may make a vulnerable person less able to remember details of what happened to them. It is not suggested that expert evidence should be called in that type of case to say what is obvious because they will have been told by both the judge and the prosecuting advocate that they should take all those matters into account when considering the evidence and when assessing what weight they give the possible inconsistencies and lack of detail. That is not felt to be necessary because a fair and sensible jury would hardly need telling that. What it does not help, however, is the undoubted evidential difficulties that arise as a result of those deficits but which it may not be possible to overcome in a just and proportionate way.

7.6It is clearly the misconceptions and myths which are seen as causing the problems. We do not seek to undermine the considerable research into these matters which has been carried out over a period of time and we agree that is important that it is made plain to the jury that they must not allow such myths and misconceptions to affect their judgement on the facts of a particular case. We differ, however, from the authors of the Report as to whether calling an expert on such an issue is the appropriate way to deal with it. It would be most unfortunate if the effect of calling an expert to deal with “unbecoming and puzzling behaviour before, during and after such an incident” and inconsistent evidence given by a complainant was to leave the jury with the impression that they could not draw any significance from it because a perfectly genuine complainant may behave in that way. It may be thought that that is the intention behind the proposals and it is our view that these are proper judgements for the jury to make on the facts of the particular case. 

7.7 It seems to us that the most effective and least complicated way of making sure that these matters are made plain to the jury is by means of the judge and the prosecuting advocate. We cite as an example the direction which is given to a jury on the question of lies, the “Lucas” direction. It is full and very fair and covers all possibilities. We cannot see why the judge should not give a similarly firm direction in appropriate cases by reminding the jury that different people behave differently and that there is no standard way for complainants to behave. For example, the jury must not assume that because a complaint is not made at the time, it is less likely to be true because there may well be perfectly understandable reasons for the delay or sometimes the complainant themselves doesn’t know why they delayed. Similarly, they may have heard from the complainant how badly the incident affected her/him and that is why they may have given inconsistent accounts. These are all matters properly within the jury’s province. To call an expert in that type of case seems to us likely to lead to more confusion and complexity in what is already a complex area of the law.  

7.8It is not without significance that the defence would be equally entitled to call an expert. It is likely that that expert may well say something along the lines that although there are perfectly understandable reasons why some complainants may not feel able to make a complaint at the time, many do complain at the time and one of the reasons why a complaint may not be made at the time is because it is not true but the complainant “has or may have rewritten history” perhaps because of regrets about their own behaviour at the time. To say otherwise would be effectively to say that there is no significance in the time and circumstances of reporting such an allegation, an argument which seems unlikely to be persuasive. This would simply leave the jury with the task of deciding conflicting views of experts, a task which it seems to us is difficult at the best of times even when it is unavoidable but which, in this particular area, we do not think is necessary.

7.9 We can see, however, that there may be cases where the jury may be assisted by the evidence of an expert. Our argument as set out above presupposes that the complainant would themselves be able to explain to the jury why they had not, for example, complained earlier and that that evidence, coupled with a direction from the judge that they must take that into account in considering this issue, would in our view suffice for the matter to be left fairly to the jury “debunked of any myths.”

7.10Where there are cases, however, where the complainant is unable to articulate a reason because of age or mental capacity or any other particular vulnerability, we can see that there may be a benefit in an expert being called to explain to the jury, if necessary, that there is nothing unusual in, for example, a child not really understanding why they haven’t told anyone earlier. That lack of explanation may severely prejudice the ability of the complainant to give their best evidence and, whilst it is not precisely outside the knowledge or experience of the jury, it would probably be fairer for it to be made clear. A jury is, however, perfectly well able to make their own judgement about an adult complainant and to consider the explanation which they have given. If they are unable to give any explanation, why should an expert be called to give that explanation for them? It is important to remember that the expert would not be allowed to deal with the specifics of a particular case, simply in general terms with the different reactions of complainants.

7.11There are a number of questions which we are asked to deal  with in this section.

Question 3

Would the introduction of general expert evidence be justified in principle?

We would submit, no, Exceptional cases may require it but not most cases.

Question 4

Do you agree with the proposal outlined in this chapter?

 Again, no.
Question 5

Are there alternative ways to present juries with a balanced picture concerning the behaviour of victims after incidents of rape?

Yes, a sensible and balanced direction from the judge, in appropriate cases, probably dealing with much the same matters as it is proposed an expert would cover but in a less confrontational way which importantly does not require the jury to decide between yet more experts but which makes clear to them the importance of not making unfair assumptions about how genuine complainants behave.

8.
Evidence of first complaint

8.1
The report sets out the historical position and the current position which under the Criminal Justice Act,2003 has extended the admissibility of recent complaint to all offences as well as making the complaint evidence of the truth of its content. 

8.2The paper is concerned only with issues relating to sexual offences and poses the question “Should evidence of complaint that is not recent be admitted?

8.3We consider that the position in relation to recent complaint has become unnecessarily and artificially complicated. It is hard to envisage a case of alleged sexual abuse where the time and circumstances of the complaint is not relevant and to exclude the content as has happened in the past both at the behest of the prosecution and the defence would lead to a hole in the evidence which should not in our be there. The same criticism can be made of the admissibility of the complaint depending on when it was made. We would answer the question posed, yes, evidence of complaint that is not recent should be admitted.

8.4The report considers three options. First, no change which would continue to require the complaint to be made “as soon as could be reasonably expected after the alleged conduct.”
 This would continue to be subject to judicial interpretation.

8.5The second option would require that phrase to be considered subjectively by the judge in each case which may mean, in some cases, the complaint was not recent.

8.6The third option would remove the requirement that the complaint needs to be made as soon as could be reasonably expected after the alleged conduct but limits admissibility to the first complaint whenever it is made.

8.7The fourth option is as option 3 but would allow all complaints to be admissible in relation to sexual offences only.

8.8 The questions in this section are as follows :-

Question 6

Which is your preferred option?

Option 3
Question 7

What are the reasons for your preference?

Option 3 seems to us to accord with common sense by allowing the jury to hear evidence of a fact that they know about anyway, namely, that the complaint was made regardless of when it was made but that does not allow evidence of any other complaints made to be admitted. This avoids the possibility that the jury may be misled into equating the number of complaints with credibility or indeed allowing the position to be contrived by a dishonest complainant.

9.
Special Measures for Rape Victims

9.1This part of the report is set against the background  of the Youth Justice and Criminal Evidence Act, 1999 allowing certain categories of witnesses the use of special measures to assist them in being able to give their best evidence. There are some provisions which are not yet in force but the report is concentrating on video-recorded evidence in chief both in terms of its effectiveness and its admissibility.

9.2This is a topic which has been much considered over the years since the passing of the 1999 Act. There are many who feel that the effect of a witness’s evidence is diminished by giving their evidence on video and then being cross-examined on the video link but no-one who would feel that that is the proper way for a child to give their evidence whether the effect is slightly diminished or not.

9.3The position is different for adult witnesses. To be useable, the interview would have to be much more tightly structured and less repetitive. The current practice of interviewing officers of repeating what they understand the child complainant to have said which is often the source of no doubt unintentional error but which is then adopted by the child, is in our view and unhelpful and unnecessary practice.

9.4 It is also debateable whether the making of such a video soon after the complaint has been made will be as helpful as it is hoped it will be. The demeanour of the complainant may be quite misleading and, in its way, promote one of the “myths” that have been referred to earlier. It might be expected that a truthful complainant will be distressed during the giving of such an account. That is not always the case but a jury may find it surprising that an account can be given in what may appear to be an impersonal way as recorded on the video. Equally, a distraught complainant may well distract from the comprehensibility of what is being said or sow the seed that they are “hamming” it up for the cameras. Both assessments may well be wrong but it is an easier assessment to get right when you are watching a witness in court rather than watching a video.

9.5That said, if a complaint will not and cannot be made unless the interview is video’d, then of course it should be. What we are against is unnecessary restrictions being placed on how that evidence should be presented in court. It seems to us that it should be a matter for the prosecuting advocate in consultation with all interested parties whether the video should be used as evidence in chief or should be used as the base from which a statement is obtained as happens with significant witness interviews and the evidence then being given in the normal way with the use of such other special measures as the judge may think appropriate. This would, of course, always take into account the wishes of the complainant.

9.6If the video is to be used as the evidence in chief and there are matters which need to be asked about arising perhaps from subsequent disclosure, it seems to us that the appropriate course is to conduct a further interview on those specific matters rather than ask them for the first time in court so that the defence know the case being presented.

9.7The questions we are asked to address in this section are as follows:-

Question 8

Do you agree that the legislation on special measures should be amended to make video recorded statements by adult complainants in serious sex cases automatically admissible as evidence in chief, subject to the interests of justice test?

We can see no reason why they should not be admissible in principle in appropriate cases but would resist them being automatically used as happens with child videos. We consider it important for there to remain a discretion with the prosecuting advocate as to the manner in which the evidence is presented.

Question 9

Do you agree that victims of sex offences generally should continue to have the choice NOT to receive assistance from special measures?

Yes, definitely. The purpose of special measures is to enable a witness to give their best evidence. If they do not feel the need for them in order to give their best evidence, there is no reason to impose them on them. If the situation changes, then, assuming no injustice to the defendant, it can be reviewed.

9.8There were a number of supplementary questions posed relating to proposals to allow the prosecuting advocate to ask further questions in chief where the video has been played as evidence in chief. This is put on the basis of allowing a few neutral “warm-up” questions to be asked before cross-examination, the sort of questions that are presently asked by the judge about hearing clearly, needing a break etc. That seems sensible if it limited to that and probably comes more appropriately from the prosecuting advocate so that at least the witness is spoken to by both the advocates he/she will have been introduced to earlier.

9.9The main difficulty with this suggestion is the intention to allow questions asking whether there is anything which they would like to add to the video. The suggestion is that the video would either be stopped at a relevant time and questions asked by the prosecuting advocate about the topic being covered or asked at the end of the video. We are very much against questions being asked in this way. If matters have arisen as previously suggested which require further questioning of the witness, this should be done by way of a second video interview or at the very least, by the taking of a statement in the usual way which will then be served on the defence. It is essential not to lose sight of the requirement that the defendant is entitled to know what case he/she is meeting and for any material evidence to be given in court for the first time by an important witness would fundamentally offend that principle.

9.10The questions dealing with this aspect are as follows:_

Question 10

Do you agree that guidance should be issued to promote the use of the existing provisions for limited additional questions for the purpose of “warming up” the witness, particularly in serious sexual offences cases?

Yes, if the questions are entirely neutral and do not touch on the allegations. The perception of the need for “warming up” tends to suggest that cross-examination is conducted in a less sympathetic way from the very beginning. In our not inconsiderable experience, that approach is both counter-productive and ineffective and also alienates the jury. It is unlikely to be used by those acting in the best interests of their clients. 

 Question 11

Should the prosecutor be given a broader discretion to ask supplementary questions of the complainant in serious sexual offence cases?

No. See above but such questions should never be asked in any event without the leave of the judge.

Question 12
If so, should this be achieved by:

(a) relaxation of the present restrictions but with some safeguards or criteria; or

(b)by a repeal of the present restrictions?

Neither in our view but if there is to be a change, it would be a recipe for disaster for there to a completely unstructured regime.

Question 13

Do you consider that either option (a) or option (b) in Question 12 should also apply to vulnerable witnesses, including children and other witnesses in fear or distress and to all offences?

Neither. The same criticisms apply. The dangers are obvious. If material questions need to be asked, it should be done in advance of the trial, on notice and where necessary, with leave of the judge.

Question 14

If so, do you consider that there should be any particular safeguards for other categories of witness, such as children if these proposals applied to them and if so, what would you suggest?

See above.

10.
 S.41 Report

10.1
This report is extremely lengthy and covers a great deal of background material which we do not propose to deal with as we cannot see that our views of the history to this particular enactment are of any interest. There are, however, a number of recommendations set out within the body of the report which seem a convenient way of commenting on the main matters dealt with.

10.2 There are a number of sweeping generalisations in this report which are unhelpful and, in the opinion of the Committee, inaccurate.  Examples of this are under the heading “Problems with the legislation and procedure”

“The Crown Court Rules were frequently ignored or avoided, with the vast majority of applications being made at trial and presented verbally. This meant that some of the requirements of the law – that the subsections under which the application is made are specified, that the questions to be asked are listed and that reference is made to specific instances of sexual behaviour – could be more easily evaded.”

“Some defence counsel appeared to time their applications to come just before or during cross-examination to create the most pressure on the complainant.”

We considered the tone of these criticisms to be intended to portray defence counsel as deliberately trying to circumvent the law in a devious and unprofessional way which we wholeheartedly reject on behalf of the Bar. We do not believe that those who actually observe the trial process in an objective way would consider that portrayal to be an accurate one.

10.3
That said, we agree that S.41 applications are not presently dealt with in the way envisaged by the Act. There are a number of reasons for this, one of the most important of which is that the applications need to be adjudicated on by the trial judge and it is often the case that the trial judge is not allocated until very close to the trial date which is one reason why these applications are not ruled on in advance of the trial. We also agree that all these applications should be in writing as it is important that there is certainty as to what questions should be asked as well as focussing the parties’ minds on whether the questions do properly come within the section. We consider that even where there are circumstances which make a late application unavoidable, it should still be reduced to writing before being argued.

10.4Space does not permit a lengthy comment on this report and we propose to simply list the suggested changes and comment on them.

10.5 Proposed changes to the legislation

· The terms “sexual behaviour” and “sexual experience” should be defined. Moreover, it should be made clear that these terms include implied as well as express behaviour.

We do not consider, on the whole, that too much definition of terms assists. In an area which covers an entire range of conduct and endless variations, we feel that the present assistance provided by the Act as to the ambit of sexual behaviour is sufficient for the trial judge to be able to make a proper decision on the facts of a particular case.

· The embargo on sexual behaviour evidence should be applied to the prosecution as well, as is the case in some other jurisdictions.
We can envisage circumstances in which it is material for these matters to be referred to by the prosecution as part of their case, for example, where a complainant was a virgin before the incident or where a sexually transmitted disease may be relevant.

· Consideration should be given to amending S.42(1) which allows the court to give leave for evidence of sexual behaviour to be admitted as evidence that the defendant had a belief in consent. The amendment should reflect S.1 of the Sexual Offences Ac, 2003, which requires a defendant’s belief in consent to be reasonable. It should also reflect the fact that it is not generally reasonable to formulate a belief in consent on the basis of past sexual history.
We agree.

· A new exception to the rule of exclusion should be inserted into S.41, allowing for evidence of previous or subsequent sexual behaviour with the accused. The exception could have a time limitation.
We agree.

· There should be a clear statement in the legislation that sexual behaviour evidence is not to be admitted by trial judges other than in the exceptional circumstances set out in the legislation.
We do not consider this to be necessary. It is self-evident that that is the case.

10.6 This recommends that the explanatory notes should be amended to replace “unproved allegations” with “demonstrably false allegations”. We do not agree. 

10.7 Procedural changes

· Steps should be taken to ensure that the Crown Court Rules are observed. There should be an absolute requirement that all applications should be made in writing.
We agree save that sometimes matters arise unexpectedly in evidence which should clearly be cross-examined upon but which may require the leave of the judge under the Act. It would be unduly cumbersome for the trial to be adjourned for this to be reduced to writing and also would delay the completion of the complainant’s evidence. These circumstances are unlikely to occur very often but we consider that there should remain a residual discretion with the judge to allow a verbal application in unforeseen and exceptional circumstances.

· Applications should generally have to be made pre-trial. 
We agree.

· Applications made at trial should be accepted only if the defence can show that they were unaware of the information on which the application is based until trial.
In principle we agree but there should be again a discretion to allow an application to be made in the interests of justice if, for example, it has been overlooked and there is a real risk of prejudice to the defendant if the application is not made or there has been an unavoidable late change of counsel and a different view is taken of the appropriateness of making such an application.

· Applications made at trial should also have to be in writing and the prosecution should be given time to consider the application and an adjournment allowed for this purpose if necessary.
We agree save as to matters arising unexpectedly during the trial.

· Judges should be required to give their decisions and reasons for them in writing to both sides.
We disagree. This is unnecessary as the proceedings are fully recorded.

· Consideration should be given to permitting complainants to be present at hearings of applications if they wish. This would ensure that allegations about sexual behaviour with the accused before or after the event in question or with third parties can be tested and that judges can make informed rulings. It would also mean that they would know what was in store for them.
We disagree. This is an application made by the defence on instructions. It can and should be adjudicated on in the normal way in the absence of witnesses and it is not appropriate in our view for there to be a Newton trial on it in the absence of the jury before trial which is effectively what appears to be suggested. We do consider, however, that it may be appropriate for the complainant to be told in general terms that they will be asked questions about their sexual history. We have considered the most appropriate way for this to be done and have concluded that the fairest and most open way would be for the complainant to be told by the judge in open court that he/she has ruled that certain questions relating to her/his sexual history are relevant, that it is the judge’s decision and he/she will make sure that the questions are restricted to those which have been ruled admissible. We consider that the complainant should not be told what the questions are except, perhaps, that they relate, for example, to previous allegations that he/she has made or to his/ her previous relationship with the defendant.

· There should be a prosecution right of appeal against decisions to permit the introduction of sexual behaviour evidence.
We do not consider this to be necessary.

10.8 We do not pretend to have dealt with all the matters raised and   discussed in this report but have tried to deal with what seemed to us to be the most important issues.

11.
Sexual Offences Act 2003 – A stocktake of the effectiveness of the Act since its implementation

11.1This is a Home Office Report which makes it clear that it was not intended to be a review of the performance of government and law enforcement agencies in tackling sexual offending in its entirety. It also states
 that there is little evidence to show that, to date, the Act has helped to secure a greater number of convictions against sex offenders, particularly rapists. 

11.2 We simply make the same observation that we have made previously that it would be more balanced if such an observation were to include the word “alleged” in front of sex offenders and rapists. We do not consider that the specific content of this report can be usefully commented on within the confines of this particular report. We agree that there is a need to continue to monitor the effectiveness of this new legislation to ensure that it continues to meet its intended aim of providing a clear legal framework to tackle sexual offending in 21st century Britain. 
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