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RESPONSE BY 

THE CRIMINAL BAR ASSOCIATION

TO THE HOME OFFICE CONSULTATION PAPER

ON

"SIMPLE SENTENCING AND PUBLIC PROTECTION"

MAKING SENTENCING CLEARER

CBA WORKING PARTY RESPONSE TO CONSULTATION 

Summary of response

We agree with the stated objective of making sentencing clearer both to those who come into contact with the criminal justice system and the public at large, particularly in the wake of complex recent legislation. We also agree that increased use should be made of community penalties in appropriate cases, and that steps, particularly in the area of funding, should be taken to make such sentences more effective. All existing sentencing options should, however, remain available to sentencers, whose discretion to tailor the right punishment to fit the circumstances of each individual case should never be fettered.

HISTORY

Q1 What more could be done to promote the use of community sentences instead of short periods of custody for lower level offenders?

Measures need to be taken to disabuse both sentencers and the general public of the idea that community sentences are a “soft option”. This will require specific JSB training on the use and effect of such sentences and, crucially, increased funding to ensure the sentences are effective.

MAKING SENTENCING CLEARER

Q2 Does the way sentences are explained by courts need to be changed so that the public can understand them more easily?

Q3 Would it make sentences easier to understand if the length of determinate sentences was expressed as an overall term of punishment made up by two parts; a custodial period followed by a period of supervision in the community or if the two parts are expressed as discrete elements?

It is essential that both those involved in the criminal justice system and the public understand the nature of a sentence imposed and the reason for it. There is, however, already a statutory requirement for the clear explanation of sentences in section 174 of the Criminal Justice Act 2003. Prior to that, courts were expected to heed the Practice Direction (Criminal Proceedings: Consolidation), para. I.7 [2002] 1 W.L.R. 2870, which enjoined sentencers to give reasons for and explain the effect of any sentence it imposes. There is accordingly no need to change the rules. It is, however, important that this requirement for explanation is emphasised during judicial training, particularly against the background of the complex recently enacted provisions relating to indeterminate sentences.

INDETERMINATE SENTENCES

Q4  Would it be helpful if the judge was able to express an indeterminate sentence in a way which made the sentence clearer to the public?

Again, we believe that sentencers should strive for clarity in expressing the effect of an indeterminate sentence and as pointed out above, there already exists a statutory requirement for them to explain the reason for and effect of any sentence imposed. The difficulty is the complexity of the legislation; we see no reason for any further general requirements for clarity to be placed upon sentencers. 

We do recognise, however, that the subtraction of time served on remand can give a misleading impression about the sentence imposed: we suggest that in some cases where a defendant is still on remand on the date of sentence, sentencers inform him/her of the date upon which the sentence commenced i.e. the date he/she was first remanded in custody. 

Q5 Is there merit in the judge giving a recommendation or order for the minimum period to be served for public protection?

No. This should remain a matter for the Parole Board.

Q6 Would a judge have sufficient information to be able to reach this decision?

N/A

Q7 Should the judge be able to disapply the requirement to take into account the duty to release determinate prisoners at the half way point where an exceptionally high seriousness test is met? Would this result in too great a variation between indeterminate and determinate sentences?

No. Again this is a matter for the Parole Board. That body has the experience and the hindsight to make the right decision about release. The sentencer should be confined to giving the right sentence.

DETERMINATE SENTENCES: EXCEPTIONS TO AUTOMATIC RELEASE

Q8 Do you think there should be power for the prison or other authorities to refer a sentence for reconsideration of automatic release if an offender gives serious cause for concern during the custodial part of his sentence and, if so, who should have the power to refer? If so, should this reference be to a High Court judge, or do you have another idea?

No, we do not think there should be such a power. Instead, we are in favour of the restoration of the old provisions in relation to the release of prisoners sentenced to terms of four years and longer (the “two-thirds” provisions), which we feel would deal with any concerns raised in respect of a such an offender during the custodial part of his sentence. It should be remembered that where there are concerns about the safety of the public etc. the sentencer will apply the new Dangerous Offender provisions which protect the public through indeterminate sentences. We suggest for determinate sentences the prisoner would be released after serving 2/3 of the sentence and where there was good behaviour etc s/he would be released after half.  The release after half the sentence would be the norm.  

PROBATION POWERS

Q9 Do you agree that the Government should pursue a scheme giving offender managers the power to vary the punishment served by an offender depending on his or her behaviour, without going back to the court?

Q10 Do you agree with the possible arrangements outlined for such a scheme? If not, what alternative structure would you recommend?

We do agree that a scheme should be pursued which limits the requirement to bring an unco-operative offender before the court. We suggest that any alleged breaches are dealt with by a senior probation officer, not connected with the offender, who has the power to adjudicate upon the breach, issue warnings, add an element of extra punishment, adapt the order or place the matter before the court. It is crucial that any action taken by the senior officer should be as soon as practicable after the alleged breach. There should of course be a right of appeal by the offender. This would mean probation orders would be treated more seriously by offenders. A breach could be punished within hours. 

PROBATION RESOURCES

Q11 Do you consider that any of the above options should be pursued?

We agree that the number of full reports requested from probation should be reduced. Defence representatives should be dissuaded from making, and sentencers from “rubber stamping”, routine requests for PSRs. This will require greater analysis of cases at the point of plea, something which should be emphasised during JSB training. If a report is requested, the issues to be dealt with therein should be clearly defined. Sentencers should be encouraged to make greater use of oral reports. This would release valuable resources. 

Q12 Do you consider that it would be appropriate for NOMS to seek to enter into agreements with the courts regarding their requests for reports and use of community orders? If this is acceptable, would a screening process involving the court’s assessment of

low seriousness and assessment as low risk of reconviction and low risk of harm be the best method for deciding which cases should not have full reports and should not normally receive a community order? Do you have any alternative suggestions?

We do not consider that this would be appropriate. Sentencers must have complete, unfettered discretion in imposing the appropriate sentence in all of the circumstances.

Q13 Do you think it is likely to make sentencers more willing to impose fines in suitable cases if additional support (provided by organisations other than the Probation Service) can be made available to offenders?

Yes. Furthermore, the current restriction upon issuing fines in conjunction with other penalties, e.g. a community order, should be removed.

Q14 If legislation to make the community order unavailable as a penalty for certain offences is introduced, which option do you favour for specifying the offences to which it should apply? Do you consider that a community order should be unavailable for all non-imprisonable offences? Alternatively, should it remain available for non-imprisonable offences attracting a maximum fine of level 5? Or should it also remain available for offences with a maximum fine of level 4?
See answer to question 12. Sentencers’ discretion must not be fettered.  An example would be a 16 -year-old girl from a disadvantaged background who lives a chaotic life. She becomes a prostitute in attempt to solve those problems. Soliciting does not carry imprisonment. An early community penalty may put her life on the right track and stop her criminal career developing into theft and drug dealing. 

INFORMATION FOR SENTENCERS

Q15 Should information be published on the unit costs of remand and sentencing disposals? Should information be published on what the costs of sentencing and remand decisions are at national, regional, area or court level?

Q16 Would you like to see comparative information for each region or area covering various sources including demographics, crime patterns and reconviction rates?
Information about the comparative success or otherwise of various sentences should be available, but the issue of cost should not have an undue influence upon the sentencing exercise.
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