The Witness Charter Consultation

Criminal Bar Association Response 

Consultees were asked to consider the following specific questions.  

The Witness Charter in Brief

Q.1
Does the summary version of the Witness Charter capture the essence of the detailed standards?

Standard 2
-
The summary refers to dealing with reports efficiently, which does not appear to convey the contents of standard 2 in the Charter itself, which deals with an undertaking as to good channels of communication in relation to the report of a crime or incident and its progress.

Standard 3
 –
The words ‘special support’ should be followed by words such as ‘in giving evidence’ or’ in court’ to make clear what this is directed at.

Standard 5 of the Charter is summarised at number 4 of the Summary. It would  be clearer to have the standards in the summary in the same order as in the Witness Charter itself and with the same reference numbers.

Similarly standard 4 of the Charter is summarised at number 5 of the Summary.

Standard 14
-
The wording of the summary implies that advance notice will be given of the date of the trial, however, for the majority of criminal cases in the crown court, they are not given a fixed date for a trial, they are ‘warned’ for trial for warned list periods of say two to three weeks, and may come on for hearing during that period, but also may not come on for hearing during that period and instead enter further warned list periods.  This inevitably makes it in the majority of cases almost impossible to predict the date of the trial.  

Standard 21
-
The assertion that prosecution and defence witnesses will be kept separate cannot currently be maintained, where, for example, at Aylesbury Crown Court, there are no witness waiting areas whatsoever, simply one open area for all witnesses and any members of the public to wait.

Standard 23
-
See comments on standard 21.

Q.2
Is it easy to understand and free from language that could be misinterpreted?

Yes, subject to the comments on standard 3 referred to above.

Q.3
Are any drafting changes required to ensure it applies equally to both prosecution and defence witnesses?

No.

Q.4
Would it be more accessible if it were addressed to witnesses more directly, for example if it were phrased in terms of ‘you will’ rather than in terms of ‘we will’?

No.

The Witness Charter

Q.5
Do each of the standards strike the appropriate balance between obligation (‘will’) and aspiration (‘should’ and ‘will seek’)?

Yes.

Q.6
Do you have any comments about the detail of each (or any) of the standards?

Standard 14 – It is not helpful to seek to identify in the Witness Charter that wherever possible a child witness should be asked to attend court on the morning of the second day of the trial.  It is overprescriptive, and must depend on the circumstances of the case.    Some courts regularly list cases involving child witnesses at 2pm with no witnesses required until the following morning, some courts list cases at 10:15am with effectively only one principal child witness, a whole court day is lost if the witness is not to be called until the second day.  There are also cases that can involve a number of child witnesses.  They cannot all be called on the morning of the second day of the trial.

Standard 21 and 23 – It is not possible at the moment for the defence and prosecution witnesses to be kept separate at court – for example at Aylesbury Crown Court, there is a single area outside the two courtrooms.  This is for all witnesses, whether prosecution or defence, as well as members of the public to wait.  Unsatisfactorily as well, the jury walk through this area to reach their rooms.

Standard 29 – cross-examination – One has to be careful, in framing the ‘rights’ of witnesses not to encourage witnesses themselves to decline to answer questions on the grounds that the questioning is unreasonable.  It would be preferable to make it clear that it is the judge who will determine whether cross-examination is unreasonable, if he considers it reasonable, a witness should answer the questions asked. 

Standard 33 – As it is possible that not all witnesses will be able to claim expenses, the standard ought not to give rise to false expectations.  It would be better if it stated that ‘most’ witnesses should be able to claim expenses.

Q.7
Are any of the standards inappropriate?

Standard 22 – When prosecuting a case with a large number of witnesses whose attendance it has been sought to stagger throughout the day so as to avoid any witness having to wait a lengthy period before giving evidence it will not be possible for a lawyer to introduce themselves to each and every witness throughout the day.  A prosecution barrister is usually sharing a CPS representative with at least one other court, sometimes more than one.  The barrister cannot keep asking the judge to rise to enable introductions to be made.  Currently the officer in the case is responsible for introducing themselves to the majority of witnesses.  Clearly, particularly with complainants and also any vulnerable witnesses, the relevant lawyer ought to introduce themselves on the day and try to answer any questions, but is it necessary to expect the prosecution lawyer to be able to introduce themselves to every witness, when the investigating officer currently fulfils that role?

Q.8
Are there any gaps?  Do you think the standards answer all the main questions that witnesses have about the criminal justice process?

The Charter refers in standard 6 to witnesses being given the opportunity later to refresh their memory from their witness statements.  It would be sensible to deal with the procedure, whereby a witness upon arrival at court will be provided with a copy of their witness statement, which they will have an opportunity to read through to refresh their memory.  This could helpfully be incorporated into standard 22.

Q.9
Should the Witness Charter also include a question and answer section that answers these sections?

No comment.

Q.10
Do the standards meet the needs of minority groups?

Yes.

Q.11
Should the scope of the Witness Charter be extended to cover witnesses in civil hearings relating to anti-social behaviour, for example Anti-Social Behaviour Order (ASBO) hearings?

Yes. 

Q.12
What specific points do you think should be included in the operational standards to enable the agencies to deliver the commitments in the Witness Charter?

No comment.

Q.13
Do you think the standards should also apply to criminal prosecutors other than the Crown Prosecution Service (CPS)?

Yes, it is otherwise confusing to witnesses who may not necessarily realise by whom the prosecution is being brought.

Q.14
To what extent do you think the proposed standards are already being met?

There is, understandably, extreme pressure on advocates to ensure that no court time is wasted.  To this end prosecution and defence counsel have to be ready to call witnesses on the basis that each witness is dealt with as expeditiously as possible.  However it is impossible to predict with precision the actual time a witness may take to give their evidence and the time likely to be taken in cross-examination.  To this end, if any witness takes longer than the minimum reasonable estimate it is likely that other witnesses will be delayed or not reached on a particular day.  To the extent that it is reasonably practicable witnesses are kept informed at court of the progress of the case.

Prosecution counsel are usually able to introduce themselves to complainant witnesses and their families, but in larger cases with many witnesses rely upon the officer in the case to liaise with the majority of witnesses.

Defence counsel or their solicitor’s representative are usually able to introduce themselves to defence witnesses.

Objections are usually taken to oppressive cross-examination and trial judges are increasingly interventionist in this area, but care needs to be taken as it is not uncommon for witnesses to perceive difficult questions, however carefully framed, as unpleasant and to equate that with being an unfair and unreasonable question, when it is a proper and reasonable question.

Q.15
How much time is it likely to take for individual agencies to meet the standards?

Compliance with the proposed standards, as far as the criminal bar is concerned, is not so much a time or resource issue, but one of competing priorities.  To what extent is the convenience of witnesses to override the desirability of not wasting any court and jury time?

Q.16
Does the balance between obligation and aspiration in the standards appropriately reflect resource constraints or other implementation issues?

No comment.

Q.17
What are the resource implications for the agencies in implementing the standards?

No comment.

Q.18
Do any of the standards impose significant additional burdens on agencies?

No comment.

Q.19
What further support is needed to help agencies prepare for implementation?

No comment.

Q.20
What are the most effective arrangements for monitoring compliance with the standards?

No comment.
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