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Introduction

1. The Government’s Consultation Paper, “Strengthening Powers to Tackle Anti-Social Behaviour”, sets out proposals to reform and extend existing anti-social behaviour legislation.  

2. The Government’s avowed goal is a “simpler, swifter, fairer and more effective system.”  The Criminal Bar Association hopes that its comments on these proposals will help the Government to work towards this goal.

Executive Summary

3. The following summarises our response to the questions posed in the consultation paper.  However, it should be emphasised that it does not cover all of the important concerns raised in this paper.  

Chapter 2.1: New frontline powers to tackle anti-social behaviour

Do you believe additional powers are required to strengthen the response of front-line police to prevent anti-social behaviour?

4. Existing powers under the Anti-Social Behaviour Act 2003 section 30, which have in-built safeguards, when combined with the existing Anti-Social Behaviour Order (‘ASBO’) regime, are more than sufficient to tackle the kind of anti-social behaviour alluded to in Chapter 2.

Is it appropriate for police to impose such conditions and, if so, what safeguards would be required?

5. It would be inappropriate for police to impose such conditions, particularly when fundamental human rights are potentially being interfered with. If the police are to be given such powers, then there will have to be an appeals process which allows an affected person immediate and speedy access to a court. 
What would be an appropriate sanction for breaching such sanctions?

6. Given the Home Secretary’s recent and urgent concerns about prison overcrowding, a prison sentence would be against the public interest and in any event disproportionate. 

7. It may be that like Acceptable Behaviour Contracts, the next stage should be an application for an Anti-Social Behaviour Order. 

8. Alternatively, a fine may be a proportionate response. 

Chapter 2.2 – Deferred Penalty Notices

Is the proposed length of the agreement (three to six months) appropriate?

9. Six months is too long, given the limitation period for proceedings in the magistrates’ courts, the maximum penalties for the relevant offences and the serious curtailment of liberty that may be required by the agreement.

Is the safeguard of consent sufficient to ensure appropriate use of the power?

10. The safeguard of consent is not sufficient, and the CBA considers that it is difficult to envisage safeguards which adequately protect the individual against arbitrary exercise of this power.  However, some minimum safeguards are set out at paragraphs 79 to 87.  In particular, it is vital that the individual has an ongoing right, of which he is aware, to a hearing in court.

How quickly could a decision whether or not to agree to comply with a Deferred PND be required?

11. 21 days may be appropriate.  There should be no pressure to reach a decision at the police station.

Is it preferable to defer the PND (based on the individual’s compliance with the terms of the agreement), or issue the PND for the original offence and then subsequently discharge the PND once the individual has successfully complied with the agreement?

12. It will minimise confusion to apply the deferred PND immediately and to treat it as discharged either upon the successful completion of an agreement, upon prosecution or upon payment of the fine.

Do you agree that the Deferred PND would be cost-effective?

13. The Deferred PND would need to be heavily resourced (especially in monitoring compliance) in order to be effective.  

Chapter 2.3 – Premises Closure Orders

Do you believe it would be useful to have this premises closure tool to deal with the broader issues of anti-social behaviour and disorder in your area?

14. This response does not relate to any specific geographical area.

Do you agree that the premises closure tool should be a tool of last resort and part of a multi-agency approach to tackle both the immediate and longer-term effects of anti-social behaviour?

15. If this tool is available at all it must be a tool of last resort.  Clear national guidelines are necessary to ensure that the front line agencies in different areas apply a consistent approach.  
Do you agree that the property should be closed and sealed for 12 weeks with the option of an application to court for an extension for a further 12 weeks in exceptional circumstances?

16. We foresee serious problems in giving powers to a Court to deprive someone of their home for up to 6 months unless: -

(i) the procedural problems which militate against a fair trial and thus already jeopardize the legality of the current regime are remedied; and

(ii) a different definition of what triggers the closure order is considered.
Should this be solely a police power?

17. If this power is considered necessary, there is no principled reason why it should solely be in the hands of the police, although there may be no practical need to extend the power further.
We will build robust safeguards to protect the needs of any children or vulnerable adults in the households, but should there be any other limits on the use of the power?

18. It is not clear what these ‘robust safeguards’ would be or how they could be effective.

19. Any ‘robust safeguards’ should be extended to all innocent occupants of the house, whether vulnerable or otherwise, who will suddenly be deprived of their accommodation through no fault of their own.
Overview

20. The Criminal Bar Association welcomes this opportunity to respond to the government’s latest proposals in this fast-developing area of law. However, we express a degree of disappointment that the government does not seek consultation on whether to implement further measures to achieve its listed objectives, but simply on the manner in which the measures can be implemented with best effect.  

21. The CBA’s response focuses on the potential impact these important proposals might have on the criminal law. We note however that many of the proposals will, strictly speaking, affect matters of civil law. Appropriate consultation of a much wider range of stakeholders is therefore appropriate. 

22. There are a number of issues relating to this preliminary point about the criminal-civil divide deserving attention. Recent years have seen the introduction and expansion of “quasi criminal” interventions. Anti-social behaviour orders are the most obvious example. There are many advantages in making available pre-court powers of intervention to prevent anti-social behaviour escalating into more serious conduct. However, we express a number of concerns about the continued growth in such “quasi criminal” powers and the tendency towards treating as synonymous the pre court disposals. There are important principled distinctions between the imposition of non-judicial criminal punishments (e.g. FPN) and non-criminal interventions (e.g. ASBO).  

Existing Powers

23. It is important to note that since the publication of this consultation paper, existing tools for tackling crime and anti-social behaviour have already grown. The list of relevant bodies that can apply for ASBOs has recently been widened to include residents’ groups. The Police & Justice Act 2006 was enacted introducing drinking banning orders, modeled on the ASBO and available on a stand-alone or post-conviction basis and also as an addition to existing proceedings in the county court. Like ASBOs, a breach of such an order is a criminal offence. Further, the Serious Crime Bill was published on 26 January 2007 introducing Crime Prevention Orders (already colloquially known as the “Super ASBO”), available only in the High Court or Crown Court and albeit limited to the prevention of serious crime (as opposed to anti-social behavour). Once more it is a civil order with the potential for extremely restrictive prohibitions, the breach of which is a criminal offence. 

24. Of course these powers are in addition to the vast array of existing civil powers introduced by the Crime and Disorder Act [“CDA”] 1998, the Police Reform Act [“PRA”] 2002 and the Anti-Social Behaviour Act [“ASBA”] 2003. The CDA 1998 introduced not only ASBOs (limited to the criminal courts at that stage) but also parenting orders, sex offender orders, child curfew orders and child safety orders. The PRA 2002 introduced ASBOs in the county court and increased their availability generally. ASBA 2003 further widened existing powers and brought in a raft of new measures including “crack house” closure orders, dispersal orders and new powers to tackle fly posting, graffiti, waste and litter
. The Serious Organised Crime and Police Act [“SOCPA”] 2005 gave the Secretary of State the power to extend the list of authorities that can apply for ASBOs
. The Criminal Justice Act [“CJA”] 2003 introduced individual support orders (“ISOs”)
 and, finally, the Drugs Act 2005 introduced intervention orders
, although these orders can only be made in addition to an ASBO.

25. It should also be noted that ASBOs are widely used to tackle a wide range of “anti-social” behaviour, both low and high level. In the first six years of the ASBO regime (between 1st April 1999 and 31st March 2005), 5,557 ASBOs were applied for in England and Wales, and only 58 refused by the courts (in Wales, all of the 211 applied for were granted)
. 

Fixed penalties - Devaluing criminal law and procedure safeguards?

26. There is, or at least ought to be, a clear dividing line between criminal offences, and civil law wrongs. If a person is accused of a criminal offence, no matter how minor, the full panoply of due process protections which have evolved at Common Law and which are echoed in the European Convention on Human Rights must apply. 

27. There is, of course, nothing wrong in principle with a system which allows a suspect an opportunity to choose to dispense with the trial of his alleged offending and if convicted the imposition of a judicial penalty (at least for minor offences), and to opt instead for the imposition of some immediate non-judicial punishment. However, if these options are to be made available to a suspect, several safeguards need to be embedded in the system to compensate for the absence of a trial with all the safeguards that guarantees. 

28. In particular, many of the dangers against which safeguards must be provided stem from the fact that the imposition of the immediate punishment will be administered by a police officer. The police officer is the person investigating, witnessing (often alone), accusing, offering the opportunity to avoid a trial, and then imposing the penalty. (A similar situation pertains to probation officers if they are put in the position of determining the penalty to be imposed for breaches of court orders.)  The dangers in allowing the police officer or (to use the language of the Consultation Paper) “practitioner” “on the front line” such power has always been problematical. 

29. The police service is recognised to be an unusual organisation in terms of decision making and discretion. Unlike most organisations, it is the person at the lowest level of command who possesses wide discretion in how to respond to circumstances. This gives rise to enhanced dangers of arbitrary or discriminatory application of powers, particularly those exercised on the streets, and has led to well-recognised difficulties in the past (e.g. with “Sus”-laws and more recently with the administration of the stop and search powers). These dangers have been exacerbated in recent years because (i) the police “family” has been extended to allow those who are not in law “constables”, but are civilian support officers, to exercise many police powers, particularly those exercisable on the street; and, (ii) the number and range of offences to which the non-judicial punishments are available has increased dramatically. 

30. This last point is an important one. Originally the fixed penalty offences were made available as an alternative to a trial and imposition of a judicial penalty in areas such road traffic offending. In such cases the terms of the offence are usually clear and objectively determinable. For example, someone is either driving in excess of the prescribed speed limit or not. A camera or other technical device can demonstrate this immediately and objectively. In such cases there are tremendous benefits to the criminal justice system and the suspect in the opportunity for a non-judicial fixed penalty to be imposed where the suspect so elects. Once the non-judicial penalty scheme begins to be applied to other criminal offences which are of a less objectively determinable nature, greater dangers arise. This is perhaps at its most obvious in the context of public order. Where an individual is suspected by a police officer of having behaved in a disorderly fashion sufficient to constitute an offence under the Public Order Act 1986, the decision whether that behaviour was e.g. harassing, alarming or distressing, and whether all of the elements of the offences in sections 4 or 5 of the Act are fulfilled involves a degree of subjective evaluation of the suspect’s behaviour. There are clear dangers of arbitrariness, discrimination, and potential unfairness in empowering the officer who witnesses the behaviour to make that subjective assessment of the behaviour, and further to decide that rather than arrest the suspect and trigger the panoply of criminal process protections, the officer will offer a fixed penalty. (See too paragraph 111 below).

31. The fact that in such cases the suspect has given consent or agreement to the imposition of the fixed penalty cannot allay the concerns that the powers will be arbitrarily applied. The individual faced with the option of a fixed penalty or a summary trial, where it will be his word against that of the officer, may well decide that it is just not worth complaining or challenging the decision that his behaviour fell within the scope of the ambiguously defined offence. The dangers are probably exacerbated when the alleged offender is a youth. The “consent” of an alleged offender is a slender safeguard, if at all, but evaporates to vanishing point where the alleged offender is a youth.

Circumventing Criminal Law and Criminal Process

32. A second, separate concern, relates not to the widening application of non-judicial punishments, but to the introduction of yet more powers of civil law intervention akin to the ASBO. 

33. The expansion of the range of circumstances into which orders such as the ASBO extend enhances the existing dangers that a person may become subjected to a personal and oppressive criminal law.  If the conduct alleged against a person does not constitute an offence, but he is made the subject of an ASBO to refrain from doing it, on pain of a criminal penalty, then the courts have imposed a criminal law on that individual which is personal to him. This is wholly different in principle from the imposition of orders restricting a person’s behaviour once he has been convicted of a criminal offence. 

34. The ability to impose such criminal proscriptions on an individual basis is all the more worrying given that it can be done in civil proceedings with the more relaxed rules for the admissibility of hearsay evidence. The House of Lords in McCann ruled that ASBOs were civil in complexion despite the penal sanctions upon breach and therefore did not attract the protection of Article 6(3) of the ECHR. Their lordships recognised however the serious nature of these orders and considered that criminal standard of proof should apply to the first limb of the test for obtaining an ASBO (namely, whether or not harassment, alarm or distress occurred), the second limb of the test (whether an ASBO is necessary) being an exercise of judgment or evaluation. The position is not the same in relation to Closure Orders – in such cases the civil standard of proof applies.

35.  Moreover, the forms of conduct which might trigger such an order are not clearly defined, and are commonly very subjectively determined (e.g. alarm and distress).  As learned commentators have noted there is therefore a danger that such powers:

“bring people into the grasp of the criminal law on a discretionary basis.”

36. The fact that criminal procedure safeguards are applied at the criminal trial (as noted in p10) is a red herring. The criminal procedure safeguards must be applied because D is facing a criminal trial and punishment.  What is significant about that trial is that the alleged wrongdoing is not a criminal offence for anyone other than that individual. 

37. The creation of additional and far wider civil orders of the same nature as ASBOs might be regarded as an attempt to circumvent the more rigorous procedural safeguards guaranteed in criminal law. This is an especially worrying feature where the ASBO type powers are made available where the conduct alleged against the individual is already proscribed criminal conduct. If so, it is clear that the police can choose to avoid the due process protections of the criminal justice system in genuinely criminal cases. 

ECHR and Human Rights Act

38. With any new proposals to expand the scope of these non-judicial punishments, we would urge the government to pay particular regard to the need for safeguards to be incorporated in the legislation. It is disappointing that no mention whatsoever is made of the ECHR and Human Rights Act implications of the proposals. There is certainly a possibility that Articles 8 (the right to private life), 10 (freedom of expression) and 11 (freedom of assembly) would be engaged by conduct tackled in these proposals. In addition, Article 5 (freedom of liberty) and Article 6 (fair trial) safeguards would need to be respected.  

39. We note that concerns were expressed by the Joint Parliamentary Committee on Human Rights,
 when considering section 30 of the 2003 Act relating to the dispersal of groups:

"We consider that the potential intrusion on family life and liberty is so extensive, and the benefits in any case likely to be so speculative, that it might be difficult to establish (either in general or in specific cases) that the powers [granted under this section] will or would be used only when it was proportionate to a pressing social need. A constable or community support officer who considers using these powers will be in a difficult position, without much guidance from the legislation as to when and how he or she should exercise them.”

40. In relation to the Closure notices etc, it is clear that Article 8 (right to respect for private life), as well as Article 1 (Protocol 1) (right to peaceful possession of property) might be engaged. Again, it is disappointing to see no mention made of these issues in the paper. 

The loose use of language

41. There are numerous instances in the Consultation Paper of an apparent confusion in the terminology used between (i) criminal law offences and penalties and (ii) civil law wrongs and intervention powers. For example, on page 3 the Home Secretary describes the need to “send a clear signal to offenders”. That is obviously correct, but those on whom ASBOs are imposed are not all “offenders”. An offender is someone who has transgressed the criminal law. As a second example, in paragraph 1.4 there is unacknowledged shift from considering the effectiveness of PNDs etc when discussing public drinking (not necessarily an offence) to criminal damage (an offence contrary to section 1 of the Criminal Damage Act 1971). Similarly, in Chapter 2, paragraph 2, the term “more serious offending” suggests that the anti-social behaviour is itself an offence; it is not necessarily criminal. Indeed, quite commonly the police have elected to avoid the safeguards of criminal process by preferring a non-criminal intervention approach.  
Chapter 2.1

New Front line powers to deter and prevent Anti-Social Behaviour

42. This proposal would seem to stem from a police request to take “swift” action against anti-social behaviour where “the offender’s behaviour was not of the degree to merit an ASBO”. There are no examples given of the kind of behaviour envisaged. Given the definition for the purposes of obtaining an ASBO is boundless (namely, behaviour which causes or is likely to cause harassment, alarm or distress to one or more persons who are not in the same household as the perpetrator
), it is difficult to see what “degree” of behaviour falls short of this definition. The 2006 Home Office Guide to ASBOs gives examples of anti-social behaviour that can be tackled by ASBOs as follows:

· Harassment of residents or passers by

· Verbal abuse

· Criminal damage

· Vandalism

· Noise nuisance

· Writing graffiti

· Engaging in threatening behaviour in large groups

· Racial abuse

· Smoking or drinking alcohol while under age

· Substance misuse

· Joyriding

· Begging

· Prostitution

· Kerb-crawling

· Throwing missiles

· Assault

· Vehicle crime

43. It may be that the reference to “degree” alludes to the second limb of the test that has to be satisfied before imposing an ASBO – namely requirement that an ASBO is “necessary” to prevent further anti-social behavour. This is usually assessed by reference to the level of persistency but it is not unknown for an ASBO to be imposed for one or two anti-social behaviour acts.

44. The other difficulty with understanding the proposal is that it talks of controlling “offenders” and “offending behaviour”. If there is repetition of “offending behaviour” (i.e. of a crime being committed) after oral warnings then police officers should be exercising their usual powers of arrest to bring the “offenders” to justice. There would seem to be a real conflict between the suggestion that the anti-social behaviour is not serious enough for an ASBO and yet describing it as “offending behaviour”.

45. What is being suggested is a power that effectively allows a police officer to remove a particular individual from an area if s/he has reasonable grounds for believing that “an individual’s presence or behaviour had resulted in (or was likely to result in) a member of the public being harassed, intimidated, alarmed or distressed” and that it was “necessary” to prevent such behaviour from occurring. No time frame is mentioned.

46. Such an interference with a person’s movements may engage Article 8 of the ECHR and may also engage Articles 10 and 11. Articles 8 will definitely be engaged where there is a prohibition on entering an area in which family members live or a prohibition on associating with a particular friend or friends which may interfere with a person’s personal development. 
47. These are of course qualified rights but there is a delicate balancing act to be carried out if these rights are to be interfered with at all. Strasbourg jurisprudence over the years has established the following ways of interpreting restrictions on such rights: restrictions on qualified rights must be narrowly construed
, be prescribed by law, have a legitimate aim and be necessary in a democratic society. “Necessity” in the context of these Convention rights implies the existence of a “pressing social need”
. Furthermore, proportionality is also part of the necessity test i.e. any interference must be proportionate to the legitimate aim pursued. The burden of establishing that the interference is proportionate lies on the State
.
48. These are difficult concepts requiring careful assessment and evaluation of a range of information, and are usually grappled with by a court or tribunal. It is impossible for a constable to make a “speedy” decision about the “necessity” of such an order even if s/he properly forms a “reasonable belief”. What constitutes “reasonable” belief or suspicion has itself been the subject matter of much case law. 

49. Currently section 30 (3) of ASBA 2003 allows a constable in uniform to disperse an individual in a designated dispersal zone in the following circumstances:

“(3)
Subsection (4) applies if a constable in uniform has reasonable grounds for believing that the presence or behaviour of a group of two or more persons in any public place in the relevant locality has resulted, or is likely to result, in any members of the public being intimidated, harassed, alarmed or distressed.

(4)
 The constable may give one or more of the following directions, namely--

(a) a direction requiring the persons in the group to disperse (either immediately or by such time as he may specify and in such way as he may specify),

(b) […]

(c)  a direction prohibiting any of those persons whose place of residence is not within the relevant locality from returning to the relevant locality or any part of the relevant locality for such period (not exceeding 24 hours) from the giving of the direction as he may specify."

50. This was interpreted as a permissive and not coercive power by the High Court in R (W) v Commissioner of Police for the Metropolis & The London Borough of Richmond-upon-Thames [2005] EWHC 1586 (Admin).

51. A person who knowingly contravenes such a direction commits an offence punishable upon summary conviction; see section 30(2).

52. The difficulties associated with a police constable properly forming a reasonable belief are demonstrated by the dispersal order case of Bucknell v DPP [2006] EWHC 1888 (Admin). In that case issues of race were said to have clouded the officer’s judgment. May LJ said:
“In my view, unless there are exceptional circumstances not present in this case, a reasonable belief for the purpose of section 30(3) must normally depend, in part at least, on some behaviour of the group which indicates in some way or other harassment, intimidation, the cause of alarm or the cause of distress. If this were not so, there would, in my judgment, in a case such as this be an illegitimate intrusion into the rights of people to go where they please in public. In particular, as this case illustrates, it would intrude into the legitimate activities of young people going home from school by a reasonable route, behaving properly as they do so. Objectively, in my judgment, it was not on the facts a proportionate response within the terms of the legislation for PC McNally to act as he did”.

Do you believe additional powers are required to strengthen the response of front-line police to prevent anti-social behaviour?

53. ASBA 2003 section 30 allows a senior police officer to designate a dispersal area where he has reasonable grounds for believing that there has been significant and persistent antisocial behaviour by groups of two or more persons in the area and the other relevant requirements of Part 4 of the 2003 Act are complied with. Thereafter a police constable has the powers as described above. 
54. These powers were introduced to deal with areas that were particularly prone to anti-social behaviour. It has various safeguards built in order to be compatible with the Human Rights Act 1998. 

55. These powers combined with the ASBO regime are more than sufficient to tackle the kind of anti-social behaviour alluded to in Chapter 2.

Is it appropriate for police to impose such conditions and, if so, what safeguards would be required?

56.  For the reasons outlined in paragraphs 46 and 47, it would be inappropriate for police to impose such conditions, particularly when fundamental human rights are potentially being interfered with. If the police are to be given such powers, then there will have to be an appeals process which allows an affected person immediate and speedy access to a court. This will no doubt be a costly exercise, imposing a further burden on already overstretched public funds.

What would be an appropriate sanction for breaching such sanctions?

57. Given the Home Secretary’s recent and urgent concerns about prison overcrowding, a prison sentence would be against the public interest and in any event disproportionate. 

58. It may be that like Acceptable Behaviour Contracts, the next stage should be an application for an ASBO. 

59. Alternatively, a fine may be a proportionate response. 

Chapter 2.2

Deferred Penalty notices

60. We fully accept the need for proper law enforcement measures to deal with “problems that degrade the quality of life…” In this context, we repeat our concern that the Government are merely consulting on the detail rather than the principles that underlie any proposal that bypasses the ordinary rules of due process.  It is long been a cardinal principle of or Common Law that there should be no penalty without law. This now finds formal recognition in Article 7 of ECHR. This Article embodies the principle of legal certainty – something that is lacking in the Government’s proposals.  

61. If deferred fixed penalty notices are introduced, the non-judicial punishment is taken to a new level akin to a suspended sentence.  This increases the dangers of a standard FPN because it adds yet more discretion into the equation. The officer has a discretion to decide whether to impose a FPN, whether to suspend it, and whether to reactivate it. There is a relationship of coercion created with the suspect at risk of a sustained period of oppressive monitoring by the police officer.

62. If fixed penalties are available to a wider range of criminal conduct there is a danger that the criminal law will be devalued and that non-judicial punishments will be imposed arbitrarily and discriminatorily. An extreme, although not particularly rare,  example of such arbitrariness is illustrated in the London Metro newspaper of 29th January 2007. An alleged young “offender” received a letter from her local authority following the discovery of cardboard containing her name and address, that had fallen from the already full cardboard disposal container provided by the council. She was ordered to pay an immediate £50 fine and threatened with an enhanced penalty and imprisonment if she failed to pay. Although the matter was resolved following complaint, the apology was only tendered as the environment conscious suspect was only 12 at the time, and not because of the sheer inappropriateness of the threat. 

Lack of Certainty

63. “Problems” there may be, but they should not attract penalties, deferred or otherwise, unless they amount to a criminal offence or a breach of an existing bye-law promulgated lawfully under statutory authority. We are concerned that the use of the word “offender” may come to mean something less than “a person who is proved to have committed a criminal offence”. Similarly if a payment is to be deferred, then it is equally clear that a breach must involve the commission of the same offence which led to the issuing of the penalty notice in the first place. 

64. Anything which may be described as a “pre-court disposal” should be scrutinised with the greatest of care, as it carries the implication that court processes are to be ousted in fulfilment of a programme that has populist support without law. It is not lawful for government or citizens simply to impose anything that can be regarded as a penalty without a proven contravention of the criminal law. A citizen for example cannot clamp a car obstructing a right of way and demand payment for its release without a lawful right to levy such a payment.  Police Officers cannot be allowed to become the arbiters of whether an ill-defined legal line has been crossed sufficient to invoke this pragmatic procedure. Pragmatism does not always make either good practice or good law. We propose safeguards in our response to the consultation questions to prevent these proposals infringing basic rights. We remain however sceptical about the concept of increased powers outside the framework of due process.

65.  The consultation document, in this chapter as in others, speaks of a multi-agency approach, but provides no clear definition of these agencies. All too often it appears simply to mean the police and agencies under direction from the Home Office. It is not right that there should be this lack of clarity in a paper of this kind.

66. The very point made by the Government that the intention of these proposals is to “deter anti-social behaviour from occurring in the first place” illustrates the potential lack of legal authority to take the actions proposed.  If no crime has been committed then a penalty cannot even be considered.  

Incentivisation

67. Devolving quasi-judicial authority on the police becomes the more questionable when these proposals are motivated by a deliberate “incentivisation” of the police “to improve their performance, including through the use of targets”. We are encouraged to see that the issue of these notices will not be used to massage statistics. To allow these penalties to be used to find reflection in a wide range of performance measures would be to encourage the arbitrary use of power, and is in our view objectionable when exercised by any public authority or the police.  If these measures are to be extended at all, they should be separately recorded, and not regarded as a measure of police success in tackling anti-social behaviour.  Indeed the more penalties that are issued the clearer the demonstration of an increased rate of the “problems” that it is designed to prevent.  

68. These concerns are addressed further in our comments on Chapter 3 below.

Agreement of an adult responsible for the offender for the issue of such a notice

69. The scheme envisages imposing a penalty on an adult for a single breach in circumstances where the adult is not in any way at fault, or cannot be blamed for the particular breach, or the original offence.  This seems to us to be objectionable.  It is one thing to insist that parents take responsibility for their children, and to provide assistance to parents who need it. It is quite another thing to visit criminal penalties upon someone who may be, objectively viewed, innocent of any wrongdoing, or even a failure to control a minor in their charge. 

70. ABCs are useful tools in controlling anti-social behaviour, but in our view no penalties should be imposed on an adult carer without clearly defined fault amounting to complicity or incitement of the offence, being proved.   What amounts to fault in such circumstances therefore needs closer attention than it seems to have received.

Prohibitions available for ABCs

71. The government do not appear to envisage any practical limitations on the power to impose conditions, subject only to proportionality.  This gives an apparently limitless power to those who draw up such contracts, and may extend from the sensible to the bizarre.  This too lacks the necessary clarity in a situation where a breach may lead to a penalty being imposed. We are not persuaded this would be lawful, and it would be open to challenge, not least for any potential lack of proportionality.

Overcomplication.

72. Some individuals will find themselves simultaneously subject to bail conditions or orders imposed on sentence by a number of different courts; to requirements set out by probation officers; and now to preventative agreements set up by the police.  All of these are liable to change frequently  The various orders and requirements may be inconsistent.  Confusion will be increased if the individual is illiterate or unable to speak English.  Simplicity is inherently desirable. 

Level of use

73. For reasons considered in more detail below, some of the suggested prohibitions represent a serious curtailment of liberty.  Payment of a fine may frequently appear preferable to an offender.  Care must be taken to avoid allowing offenders to accept deferred PNDs where they consider payment of the fixed penalty to be a less onerous than conditions of deferral.  Individuals offered a choice between immediate payment of a PND and a preventative agreement will choose a preventative agreement with which they have no intention of complying, merely in order to defer payment.  This undermines respect for the justice system.

Training

74. It is suggested that “limited additional training would be required”.  Police officers may attempt to apply these orders to a wide range of people, including children, substance abusers and the mentally ill.  They will also be asked to assess proportionality in each case.  The role which they are undertaking is dissimilar to their other functions.  Clearly additional training would be required before they would be equipped to undertake this new role.  

Concentration of power.  

75. Deferred PNDs concentrate an unacceptable level of power in the hands of an unaccountable individual in ordinary circumstances.  This would be seriously exacerbated if the deferred PND were issued by an officer who was the sole witness to the alleged offending.  

Is the proposed length of the agreement (three to six months) appropriate?

76. All of the offences for which a PND may be issued, save theft, are summary only matters and the limitation period for bringing criminal proceedings will therefore expire at the end of six months after the date on which the offence is committed (which may be less than six months after the agreement is signed).  No agreement should be imposed which extends beyond the expiry of limitation as there would be no sanction to ensure compliance.

77. It is particularly important in minor cases (in which police officers may be the only witnesses and may be giving evidence as to conduct of a type that police officers encounter regularly) that any trial should take place swiftly.

78. The requirements suggested (particularly exclusion, non-association or curfew) represent serious curtailments of liberty.  Analogous Community Orders would only be imposed in the Magistrates’ Court after a detailed assessment of an offender’s suitability by a trained probation officer; and for many of the offences for which PNDs are available, they would not be imposed at all as the maximum sentence is a fine.   It may therefore be thought that the proposed length is disproportionately long.

Is the safeguard of consent sufficient to ensure appropriate use of the power?

79. No.  As set out in more detail at paragraphs 28 to 31 above, this is not sufficient to allay concerns about arbitrary and discriminatory use of power where there may be a single officer who is responsible for investigating, witnessing (often alone), accusing, offering the opportunity to avoid a trial, and then imposing the penalty.

80. As a bare minimum safeguard, any officer who is a witness to offending should not be involved in the process of issuing a PND.  If possible, the police should follow as closely as possible the police station charging procedure, with a decision as to the appropriate disposal being taken by a trained custody sergeant following advice from the Crown Prosecution Service.  However, provided that appropriate time is taken to assess the appropriateness of the deferred PND and the conditions to be imposed under the agreement, there is no reason why a deferred PND need be issued in the police station.

81. Because of the potentially onerous nature of deferred PND agreements, charging advice should be taken from the Crown Prosecution Service in all cases in which a deferred PND is considered appropriate rather than merely where the offence is one that must usually be charged by the Crown Prosecution Service.

82. The decision to impose a deferred PND must be taken in accordance with clear, publicly available guidelines.  

83. Deferred PNDs should not be issued where the offender denies the offence or any element of the offence.  It is noted that this is not a requirement of the current PND scheme: a PND may be imposed where there is evidence to support a prosecution.

84. It is absolutely vital that the recipient of a PND is given an opportunity to request a court hearing at which the charge against him must be proved both:

(i) When the deferred PND is first issued; and

(ii) If the offender enters into a preventative agreement and breaches it, at the point at which he breaches it (when an immediate PND might otherwise be substituted).

85. Adequate opportunity should be given for the individual to receive legal or other advice.

86. An appropriate adult should always be involved where a deferred PND is issued to a youth, and should usually support the terms of the agreement.

87. The fact that an individual (who may not have received legal advice) consents to enter into a preventative agreement must not be used against him in any subsequent prosecution.

88. However, we remain of the view that the dangers of arbitrary and discriminatory application cannot be allayed even by the above safeguards.

How quickly could a decision whether or not to agree to comply with a Deferred PND be required?

89. Adequate time should be given for the individual to take legal or other advice on the consequences of accepting a deferred PND. A lawyer for example might never be permitted to attain judicial office, if through expediency he accepts a PND in his youth which he is later required to declare, in just the same way as the applicant must reveal a penalty imposed for the late submission of a tax return.  Such a failure has led to an application for judicial office being rejected. There should certainly be no pressure to reach a decision at the police station.  Such pressure is likely to result in individuals agreeing to accept agreements with which they have no intention of complying in order to leave the police station without an immediate fine.  This is particularly so where the individual may be recovering from the effect of drink or drugs. 

90. Although the preventative agreement would not be in place in the meantime, the police would retain all other options for addressing any future anti-social behaviour.

Is it preferable to defer the PND (based on the individual’s compliance with the terms of the agreement), or issue the PND for the original offence and then subsequently discharge the PND once the individual has successfully complied with the agreement?

91. It appears that the current proposal for deferred PNDs offers the individual three choices:

(i) Abiding by a preventative agreement;

(ii) Prosecution;

(iii) Immediate payment of a fixed penalty.

Failure to request either (i) or (ii) results in (iii) being chosen by default.  If this is the effect of the proposed system this should be made as clear as possible.  

92. Subject to adequate time being given for the individual to take advice, it is preferable to apply the deferred PND immediately and to treat successful completion of either (i), (ii) or (iii) as discharging it.  This will minimise confusion as to whether a person is subject to a PND.

93. A simple system might involve a period (21 days would accord with the procedure for PNDs) within which a person issued a deferred PND must either sign and return to the police station the preventative agreement, or request a court hearing.  Failure to do either of these would render the offender liable for the fine.  

Do you agree that the Deferred PND would be cost-effective?

94. The Deferred PND would need to be heavily resourced (especially in monitoring compliance) in order to be effective.  

Chapter 2.3

Premises Closure Orders

95. The Home Office describes the present closure order regime operating under the Anti-social Behaviour Act 2003 (hereafter “the Act”) as delivering “visible, accountable and speedy summary justice…with all the necessary court and judicial safeguards…an example of a new balance between rights and due process”
.

96. It is correct that this is a visible and speedy process, but it is highly questionable whether it incorporates all the necessary judicial safeguards.  There are two clear problems associated with an extension of the closure order scheme

(i) If the current scheme is defective it will lead to an increasing number of challenges through the expensive and lengthy process of judicial review and it may ultimately fall foul of the Human Rights Act

(ii) The current scheme has clearly defined limits, applying as it does to the supply of Class A drugs and licensed premises; by extending the power to ill-defined “other forms of anti-social behaviour” the current defects will be magnified

Care must be taken to ensure that judicial safeguards and due process are not sacrificed to achieve speedy summary justice.

97. The defects in the current regime were clearly identified in the case of R (Cleary) v Highbury Corner Magistrates Court [2006] EWHC 1869 (Admin).  The judgment in that case should be required reading for anyone concerned with the implementation of the current regime or considering its extension.  Right at the beginning of the judgment
 Lord Justice May said; -

“This application for judicial review illustrates problems which are likely to arise under this legislation”

and added at paragraph 20: -

“the claimant’s complaint that applications for a closure order currently lack structured procedural regulation is justified”

98. Towards the end of the judgement Lord Justice May added: -

“applications for closure orders threaten to trample on defendants’ Article 8 rights and defendants may be vulnerable and unrepresented”

99. Strong language indeed: poorly considered or drafted legislation always brings in its train successful judicial review applications and political embarrassment.

100. The problems identified by the police, Secretary of State and the Court were as follows: -

(i) The legislation does nothing to spell out the means whereby the Magistrates’ Court are to be satisfied, nor, importantly, the steps which must be taken to ensure that Article 6 of the European Convention on Human Rights is complied with, so that defendants, who may be at risk of losing their home, have a fair hearing;

(ii) No doubt also that the defendants must have proper notice of the case advanced by the police, and of the evidence that will be called.  They should have a proper opportunity to cross-examine witnesses called by the police, and to give and call evidence themselves.  Particular problems arise here because the statutory time limits are very short;

(iii) The police said that it was wholly inappropriate and disproportionate to provide all the material which the defence solicitors requested and suggested that service of written evidence before the first hearing of the application for a closure order was likely to be impractical.  The Secretary of State on the other hand suggested that service of the written evidence with the closure notice was preferable and should be encouraged: the Court agreed with the Secretary of State;

(iv) The court is empowered to rely upon hearsay evidence, but the routine reliance on hearsay evidence risks real injustice;

(v) The rules of Court governing the use of hearsay evidence are in direct conflict with the 14 day time limit and prevent the evidence being used;

(vi) The proceedings should ideally be concluded within 16 days of the closure notice but the Magistrates’ Court has a general power to order adjournment beyond the 14 days in order to comply with the requirements that the police:

· serve their evidence

· disclose unused material

· apply to adduce hearsay evidence, and

· the defendant has fair opportunity to consider the evidence and prepare their defence case.

There is no power to order that the closure notice should continue in effect for any such further extended period.  

101. Given the above problems, serious questions must be asked as to whether a defendant can have a fair trial, the right guaranteed under Article 6 of the European Convention on Human Rights (ECHR), within the current time scale.

102. We applaud the aims of the Act – to provide speedy and effective relief to communities – but when a defendant stands to lose a home, one can not substitute summary and flawed procedures for a proper trial. A worthy aim cannot justify arbitrary, disproportionate or questionable means.

103. The new regime does not incorporate any steps to address the problems with the judicial process highlighted above. It merely expands the range of premises such orders can apply to. The difficulties pinpointed in terms of timing, provisions relating to evidence and the hearing itself will remain.

104. The criteria suggested for authorising the initial closure notice are wider than those under the current legislation.  It has been noted that under the present scheme: -

“Since a closure order may well dispossess people from their home for up to 6 months, Article 8 of the European Convention on Human Rights is of central importance, and the magistrates’ court cannot make a closure order unless they are satisfied that it is necessary and proportionate to do so to achieve the obvious and plainly legitimate legislative aim of closing premises used for Class A drug dealing or use which also give rise to disorder or serious nuisance”

105. One point which arises in relation to the broader application of the new regime is that previously, in order to comply with Article 8, orders must be necessary and proportionate to achieve the aim of closing premises used in connection with Class A drugs.  Serious questions must be asked whether under the suggested proposals similar measures remain necessary and proportionate when addressing whether “a person has engaged in anti-social behaviour on the premises”.
  The White Paper which introduced Closure Orders justified this fairly draconian measure by pointing out at paragraph 3.13, under the sub-heading "Crack houses":

"We have to close down these properties from which drug dealers operate or new dealers will simply move in. These dealers are sophisticated and devious in their methods.”
106. This is a proposition that can hardly be said to apply with equal force to other less clearly defined types of anti-social behaviour.  In other words one can foresee frequent and numerous applications to quash closure orders on the simple ground that they are a disproportionate response and breach the defendants’ human rights: the European Court may well agree.

107. On the more detailed aspects of the proposals, we make the following comments.

Do you believe it would be useful to have this premises closure tool to deal with the broader issues of anti-social behaviour and disorder in your area?

108. This response does not relate to any specific geographical area

Do you agree that the premises closure tool should be a tool of last resort and part of a multi-agency approach to tackle both the immediate and longer-term effects of anti-social behaviour?

109. Yes; however very clear national guidelines are necessary to ensure that the front line agencies in different areas apply a consistent approach.  The huge variations across the country in the use of ASBOs show that different authorities apply the law in different ways.  In the case of Cleary the Court noted that dispassionate judicial guidance was urgently needed because by 2006 the Secretary of State had not yet completed consultation with police forces as to how to implement the closure regime brought into force by the 2003 Act!
Do you agree that the property should be closed and sealed for 12 weeks with the option of an application to court for an extension for a further 12 weeks in exceptional circumstances?

110. As noted above, we foresee serious problems in giving powers to a Court to deprive someone of their home for up to six months unless: -

(i) the procedural problems which militate against a fair trial and thus already jeopardize the legality of the current regime are remedied
(ii) a different definition of what triggers the closure order is considered: we have doubts whether depriving someone and their family of their home because of “serious and persistent anti-social behaviour on the premises” would be considered a proportionate response and compatible with the European Convention on Human Rights
Should this be solely a police power?

111. There is no reason why, if this power is considered necessary, it should solely be in the hands of the police, given that its aim is to extend to tackling behaviour which is a ‘public nuisance’ rather than specifically criminal.  However, this question highlights the inherent dangers of extending the regime.  Although it is a civil process, the punitive consequences are such that it is perceived as quasi-criminal.  Because the activities under the present regime that trigger the process are criminal – supplying Class A drugs – it is clearly the police who collect the evidence and instigate the process.  There are departments in local councils who are experienced in evidence gathering and bringing these sorts of proceedings, for example Trading Standards Officers, Childcare professionals and so on.  Is it proposed to set up in each council an “Anti-social Behaviour Task Force” whose job it is to detect and prosecute such behaviour?  If not, there seems to be no practical reason to extend the power to any body other than the police.
We will build robust safeguards to protect the needs of any children or vulnerable adults in the households, but should there be any other limits on the use of the power?

112. It is not clear how this protection would in fact be put in place: for example, would foster care be arranged in advance of the closure notice, and provision for care of elderly be arranged?  How would their needs be assessed prior to the closure notice?  Would children be separated from their possibly blameless mother because of the behaviour of their father, or uncle?

113. One does not wish to appear too negative about initiatives to protect communities from the activities of a few ‘bad apples’, but the extension of the closure power beyond premises used to supply Class A drugs - a specific activity and a serious criminal offence carrying with it a maximum sentence of life imprisonment – to cover all forms of what is perceived to be anti-social behaviour appears to be a step which is bound to harm more innocent bystanders than punish real culprits.
Chapter 3 

114. Although no questions have been set for consultation on these topics, and legislative change is unlikely to be necessary, the following comments are offered on the Government’s proposals.

Removing conflicting police targets and recognising on-street reparation in police performance measures

115. It is in principle a matter of concern if police are deterred from making use of appropriate disposals because of the effect this would have on their performance indicators.

116. However, it would also be a matter of concern if there was any incentive to favour pre-court disposals over arrest and charge in appropriate cases.  As set out above, there is a danger inherent in any category of disposal that is not subject to judicial scrutiny that its use will be arbitrary and discriminatory.  It is important that decisions are taken in the public interest, and particularly that due weight is given to the importance of securing a criminal conviction where appropriate. 

117. The Consultation Paper makes the alarming suggestion that (paragraph 3.2) that on-street reparation or PNDs “could potentially be used for all minor offences, including those currently covered by the PND and youth PND schemes.  For offences covered by the PND scheme, immediate reparation would be used where appropriate reparation is possible and practical, or else a Fixed Penalty Notice would be applied.”  The existing PND scheme covers offences including theft, criminal damage and causing harassment, alarm or distress.  A disposal which does not result in a criminal conviction will not routinely be an appropriate response to such offences.  It is of particular concern that a conviction for an offence of dishonesty is not recorded against adults who commit theft where the disposal is a PND or reparation.
118. Moreover, if there is an incentive for the police actively to seek out opportunities to impose a PND for minor offences, this is likely to lead to an increase in reported crime which does not represent a genuine increase in crime levels, a justified public perception that the police are not prioritising serious offending and an expensive glut of petty cases brought before the Magistrates' Court where offenders refuse to accept PNDs (for example, because of limited means) and where no action would otherwise be taken.  The more incentive there is for the police to treat the alleged behaviour as deserving of some “pre-court disposal” the more danger there is of arbitrary or discriminatory application etc. Crime statistics will be distorted and the true picture of the volume of crime disguised. 

119. The offence contrary to section 5 of the Public Order Act 1986 could legitimately be re-classified as a non-violent offence.

Stop Issuing Penalty Notices to Chaotic Individuals

120. The categorisation of individuals into “chaotic” and “non chaotic” is wholly subjective.  No scientific, psychological or medical basis has been produced to explain or substantiate the categorisation.  To propose the use of such an ill-defined and unsubstantiated categorisation of individuals and their behaviour as the basis for the application of police powers relating to offending is entirely inappropriate.  There is a risk of real injustice where an offender is deprived of a favourable disposal purely on the basis of a subjective assessment that he is unlikely to comply with it.

121. A fixed penalty is a highly favourable disposal to a person with a high weekly income (by reference to which any fine in the Magistrates' Court would be set).  This may in itself create a perception that the FPNs unfairly favour the relatively wealthy.  The risk is exacerbated if the distinction between perceived “chaotic” and “non-chaotic” individuals leads in practice to FPNs being issued predominantly to the comparatively well-off, whereas proceedings are brought leading to criminal convictions for those who are not thought to be able to afford the fixed penalty. 

122. It is not normally in the public interest to deal with retail theft by a drug user by means of a PND, even where the goods are recovered and the value does not exceed £100.  The guidance on use of PNDs recognises this.

Increase Financial Penalties

123. Increases in penalty for serious PND offences are appropriate to the seriousness of these offences.  

Enforce byelaws through Penalty Notices

124. If councils are to be empowered to enforce byelaws in this way, appropriate safeguards will need to be implemented to prevent arbitrary or discriminatory application.  

Deal with breaches of court orders summarily

125. The CBA has already set out in full its response to this issue.

126. Once again the suggestion involves the imposition of a penalty for alleged wrongdoing, this time a breach of an order, without that breach being proved to the satisfaction of an independent and impartial tribunal to the appropriate standard of proof in a public hearing.  The government’s proposals do not include any provision for challenging the determination of a probation officer.  However, those decisions may still be subject to costly judicial review proceedings.

Enforcing parental responsibility

127. Imposing liability to pay fines upon parents does not achieve any of the aims of sentencing.  In many cases it has no significant deterrent effect; no significant punitive effect; and no significant rehabilitative effect.  

128. Many juveniles will not wish to be prosecuted even for an offence of which they are not guilty where the alternative is merely that a fine is imposed on their parents.  This may lead to parents being compelled to pay fines by the choice of their children even where there has been no wrongdoing.  It is also possible that parents who cannot easily afford to pay fines may place inappropriate pressure on the juvenile to request prosecution.

129. In criminal proceedings, a Magistrates’ Court may choose not to order a parent or guardian to pay a financial order where, having regard to the circumstances of the case, the parent did not have charge or control of the juvenile at the time the offence was committed, or did not by neglect or failure to exercise due care or control over the juvenile conduce the commission of the offence.  A similar safeguard should be available in respect of PNDs.

130. There is no proposal that a parent’s means should be assessed before an FPN is issued.  Nor does there appear to be any provision for parents to go to court for their means to be assessed after the PND is issued, since it is the child who requests the court hearing.  Notwithstanding the modest value of the fines, payment of them may cause significant hardship to innocent members of a family.

131. Current police guidance suggests that it is not necessary to involve an appropriate adult where a PND is issued for a non-recordable offence.  However, it would be unfair to penalise a parent for failing to pay the fine promptly if they had not been informed, either by the juvenile or by the police, of the existence of the PND.

Summary

132. We welcome the opportunity to respond to the proposals outlined in the Consultation Paper and applaud the Government’s aim of developing a robust, mature and coherent response to anti-social behaviour.

133. Our response has outlined a number of detailed concerns.  Despite the broad range of proposals in the Consultation Paper, the following criticisms are of general application:

(i) This consultation on a further extension of police powers is being carried out at a time when many of the existing powers are very new and there has not been time to assess whether further powers are needed.

(ii) We are concerned about the continued blurring of the distinction between those who have committed criminal offences and those who have not.  Where a criminal offence has been committed, neither the safeguards of the criminal courts nor the sanction of conviction and sentence should normally be circumvented. 

(iii) Many of these proposals place an extraordinarily high degree of discretion on police officers and other state officials.  There is a danger of arbitrary and discriminatory application of these powers.

(iv) It is disappointing that the Human Rights issues raised by these proposals have not been addressed in the Consultation Paper.  It is vital that there are appropriate procedures for considering the Human Rights implications of these measures on a case by case basis.

Bruce Houlder Q.C.

Paul Keleher

Maya Sikand

Professor David Ormerod (University of Leeds)

Victoria Ailes

31 January 2007
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