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Response by the Criminal Bar Association to the Sentencing Advisory Panel’s Consultation Paper on Bail Act Offences

Introduction
1. This committee has been asked to respond to a consultation paper published by the Sentencing Advisory Panel (“SAP”) in respect of sentencing for Bail Act offences.  This consultation process is a pre-cursor to the SAP making recommendations to the Sentencing Guidelines Council (“SGC”) with regard to a proposed guideline for sentencing in such cases.

2. The committee’s response, contained in the body of this document, to the specific questions raised in the consultation paper, is based on the collective experience of the members of the committee and upon anecdotal evidence gathered from other members of the criminal bar.

3. The committee’s objective has been to respond as fully as possible to all the questions raised whilst accepting that, in relation to some questions at least, other consultees may be better placed to deal with them (we have in mind, for example, questions regarding recent sentencing trends).

The Need for Guidelines

4. The need to establish guidelines in respect of sentencing for bail offences is obvious and we would assume uncontroversial.

5. Bail offences are rightly regarded as serious because of the potential that such offences have to damage the smooth and efficient administration of justice.  Consequences flowing from a defendant’s failure to attend can be widespread and significant in their impact.

6. It is essential that the response of the criminal courts to bail offences is both effective and consistent.  The statistics published in the annexes to the consultation paper and other anecdotal evidence would suggest that hitherto there has been something less than consistency of approach.

The Aims of Sentencing
7. We are of the view that the primary objective of the court when sentencing Bail Act offences should be punishment of the offender.  An important secondary objective should be, in appropriate cases, the deterrence of others, which, in turn ought to ensure a higher level of compliance and increase public confidence in the court system.  Both objectives would therefore shape the court’s response but primacy would be given to punishing the offender.  This approach would, we believe, be in keeping with established sentencing practice.

8. Proportionality should continue to be a vital yardstick by which sentencing is measured.

Seriousness

9. We are of the view that the seriousness of a particular case should be assessed on the basis of the harm (real or potential) caused by the defendant’s failure to surrender to bail and the culpability of the defendant for that harm.  Again this is in keeping with accepted sentencing practice (in particular the SGC guideline on seriousness).

10. Both the degree of harm and the culpability of the defendant may vary considerably from case to case and so it is essential that judges are left with a margin of discretion so as be able to reflect the particular circumstances of any case.  It is desirable, however, in the interests of promoting greater consistency of approach that there should exist guidelines to assist the courts in assessing the relative degree of seriousness of any given case and, in addition, suggested starting points from which the sentencing tribunal should begin its decision making task.

Harm

11. In terms of the harm caused by defendants who fail to turn up at court we find it impossible to improve on the words of Lord Woolf in the Consolidated Criminal Practice Direction:

The failure of the defendants to comply with the terms of their bail by not surrendering can undermine the administration of justice.  It can disrupt proceedings.  The resulting delays impact on victims, witnesses and other court users and also waste costs.  A defendant’s failure to surrender affects not only the case with which he is concerned, but also the courts’ ability to administer justice more generally by damaging the confidence of victims, witnesses and the public in the effectiveness of the court system and the judiciary.  It is, therefore most important that defendants who are granted bail appreciate the significance of the obligation to surrender to custody in accordance with the terms of their bail and that courts take appropriate action if they fail to do so.

12. We agree with the SAP’s comments in relation to the harm caused by Bail Act Offences.

13. In many respects the potential harm caused by failure to surrender to police bail will be broadly similar to the harm caused by failure to attend court in terms of wasting police time, impeding justice and causing distress to victims and witnesses.  There are, however, categories of harm which are unique to the situation where a defendant fails to surrender to court.  We have in mind, for example, the waste of court resources in dealing with abortive hearings, the knock-on effect that may be caused to other cases in the court’s list which are waiting to be heard and the very real inconvenience and distress caused to witnesses who attend court for what turns out to be an abortive hearing due to the non-attendance of the defendant.

14. Whilst we agree, therefore, that the general approach to assessing harm should be the same whether the failure to attend is to a police station or a court, the particular factual matrix in each case is likely to lead to a markedly different conclusion as to the level of harm caused in each of the two categories of case.  Any guidelines issued should, therefore, reflect the important distinctions which we have highlighted.

15. We can see no compelling reason why there should be any different approach to sentencing whether the offence is one contrary to section 6(1) or 6(2) of the Bail Act.  We therefore agree with the SAP’s suggestion that the approach of the sentencing court should be the same in each case.

Culpability
16. There will inevitably be a wide range of degrees of culpability when dealing with Bail Act offences from simple forgetfulness at one extreme to a deliberate and concerted attempt to impede the course of justice at the other.  The sentencing judge will be best placed to assess the relative degree of culpability in each case.

Approach to Sentencing
17. As we have said in paragraph 9 above we are of the view that sentencing for Bail Act offences should be based on an assessment of the harm caused by the offence and the culpability of the defendant.  Both factors will need to be weighed in the balance.

18. We can envisage circumstances where there is an imbalance between the culpability of the defendant and the harm caused by his failure to surrender to bail.  For example, a defendant may intend by absconding to seriously impede the course of justice but fail to achieve his objective because he was swiftly arrested as he tried to flee the jurisdiction.  On the other hand considerable disruption and inconvenience may be caused where witnesses, for example, have had to be flown in from abroad for a hearing which the defendant fails to attend through confusion over the appointed date for the hearing.

19. Where there exists an imbalance between the culpability of the defendant and the harm caused we are inclined to the view that in assessing the seriousness of the offence the court should first consider the culpability of the defendant.

20. We agree that the three criteria identified by the SAP in paragraph 23 of their consultation paper should form the basis of the court’s approach to sentencing.

Aggravating and Mitigating Factors
21. The categories of aggravating and mitigating factors identified by the SAP in paragraphs 25 to 33 seem to this committee to be entirely appropriate.

22. In relation to the comments made in paragraph 34 of the consultation paper we suggest that a chaotic lifestyle should not routinely be regarded as mitigation in every case.  Rather it should be regarded as a potentially available sub-category of personal mitigation.  In that way the court would be entitled to take into account a defendant’s chaotic lifestyle in circumstances where that lifestyle was due to an underlying problem, for example drug dependency, and where the court deemed it appropriate and just to do so.  It is recognised as a valid objective of the court system that those who are addicted to drugs should be provided with an opportunity for rehabilitation, so far as possible.  This objective is equally applicable to sentencing for bail offences.

When to sentence for a Bail Act offence
23. The 2004 Consolidated Criminal Practice Direction said that the then current practice of automatically deferring disposal of Bail Act offences until the conclusion of the predicate proceedings should no longer be followed.  The Practice Direction called for Bail Act offences to be dealt with “as soon as is practicable”.  In deciding what is “practicable”, the court is enjoined to take into account when the proceedings in respect of which bail was granted are expected to conclude, the seriousness of the offence for which the defendant is already being prosecuted, the type of penalty that might be imposed for the breach of bail and the original offence as well as any other relevant circumstances.

24. Whilst we sympathise with the SAP’s desire to promote consistency of approach with regards to the stage at which Bail Act offences are sentenced we are concerned that an overly-prescriptive approach may cause real difficulties.  It seems to us that Lord Woolf deliberately chose the phrase “as soon as practicable” no doubt recognising that determining the most appropriate stage for sentence to be passed is to a significant degree case fact dependent.

25. We suggest that any reference in the proposed guideline to the stage at which sentence for Bail Act offences should be dealt with should be couched in terms which are broadly similar to those in the Practice Direction.  This would promote a large measure of consistency of approach whilst preserving a degree of discretion in the court to deviate from the norm where it was appropriate to do so.

26. It is impossible to give anything like an exhaustive list of specific circumstances in which it would be appropriate to delay sentencing until sentence is imposed for the principal offence but we offer merely by way of example:

a. Where sentencing for the principal offence is due to take place in the near future;

b. Where the defendant’s explanation for failing to attend is directly connected with the outcome of the proceedings for the principal offence;

c. Where the sentencing tribunal would be in a better position to assess the actual harm caused by the failure to attend at that later stage of the proceedings.

27. The comments made in paragraph 59 of the consultation paper do not coincide with anecdotal evidence available to this committee.  We have not noted any appreciable trend in the Crown Court in recent months towards sentencing at an earlier stage of the proceedings nor in terms of longer sentences being imposed.

Significance of the principal offence

28. We share the views expressed by the SAP in a paragraph 60 of the consultation paper.  Failure to surrender to custody is an offence in its own right and the response should not be disproportionate to the seriousness of that offence.  In practice, however, there is a very clear connection between the two decisions (as to the appropriate sentence for the principal offence and the appropriate sentence for the Bail Act offence) which cannot be ignored.

29.  Inevitably there will be circumstances where the sentence imposed for the principal offence will impact on the type and/or length of the sentence imposed for the Bail Act offence.  For example, if a custodial sentence were imposed for the principal offence, community penalties are not a realistic sentencing option in respect of any bail offence which falls to be dealt with on the same occasion.

30. If the seriousness of the bail offence is sufficient to warrant a custodial sentence then such a sentence should still be imposed even in circumstances where there is no prospect of the principal offence being met with a custodial sentence.  This must necessarily follow from recognising that that the Bail Act offence is an offence in its own right for which a proportionate penalty must be imposed.  There is nothing novel or, to our minds, controversial in this – see R v Uddin (1992) 13 Cr App R (S) 114.

31. In circumstances where the seriousness of the offence (taking into account the harm caused and the culpability of the offender) is low we would suggest that a financial penalty may be an appropriate disposal.  We recognise that it would only be those offences falling at the bottom end of the scale which would justify such a disposal.

32. Where the seriousness of the bail offence does not cross the custody threshold but is sufficiently serious to justify a community order then it seems to us that such a disposal ought to be seriously considered.  We have in mind circumstances where the harm is more than negligible but not significant or grave.

33. As we have noted above, Bail Act offences are properly to be regarded as offences in their own right and since they will have been committed at a different time to the principal offence, sentencing practice would dictate that any sentence for the bail offence should ordinarily be ordered to run consecutively to any sentence imposed for the principal offence.  There will of course always be circumstances where the court thinks it appropriate to deviate from this general principle.  Totality of sentence will, in addition, be an important factor to be borne in mind by any sentencing tribunal.

34. Where a trial has proceeded in a defendant’s absence some of the harm which may otherwise have been caused may be ameliorated.  From the anecdotal evidence available it is possible to discern a noticeable increase in cases where trials have proceeded in the absence of a defendant and there seems to be, in general, a greater willingness by the judiciary to proceed in absence.    

35. That fact may have an impact on the sentence which is imposed for the bail offence.  This does not mean that any sentence imposed will automatically be less than it would otherwise have been.  Any sentence should reflect the seriousness of the offence concerned which will require the sentencing judge to assess harm, both real and potential, and the level of the defendant’s culpability for that harm.  A sentencing judge may, therefore, take into account the fact that the potential for harm was greater than that which in fact resulted from the defendant’s failure to attend.

Simon Mayo

William Hughes

Bart Casella
Summary of Answers
The questions posed in the SAP paper have been answered in various paragraphs of the CBA response.  For further clarity, the paragraphs dealing with each question of the SAP paper are detailed below (under the relevant question number).

Question 1

The Panel believes that the primary objective in imposing sentence for a

Bail Act offence should be punishment of the individual offender. Do you

agree?

Dealt with at paragraph 7.
Question 2

The Panel considers that, when sentencing for a Bail Act offence, there is

also an element of seeking to ensure a higher level of compliance in general and to increase public confidence in the Criminal Justice System. Do you agree?
Dealt with at paragraph 7.

Question 3

Failure to surrender to bail causes delay to the administration of justice,

undermines public confidence in the court system and causes distress to

individual victims and witnesses. Do you agree with the Panel’s comments in relation to the harm caused by Bail Act offences? Are there any other issues to be considered?
Dealt with at paragraphs 11 and 12.

Question 4

Do you agree that the approach to sentence should be the same whether:

(c) the failure to surrender is to a police station or to a court; and

(d) the offence is contrary to section 6(1) or section 6(2)?

Dealt with at paragraphs 13, 14 and 15.

Question 5

Do you agree that the approach to sentence for Bail Act offences should be based on the impact of the failure to attend and the culpability of the

offender?

Dealt with at paragraphs 9, 10 and 17.

Question 6

Which factor should carry the greater weight for sentencing purposes, the

culpability of the offender or the impact of the failure to attend?
Dealt with at paragraphs 18 and 19.

Question 7

Do you agree with the aggravating/mitigating factors mentioned above? Are there others?

Dealt with at paragraphs 21 and 22.

Question 8

When sentencing for a Bail Act offence, do you consider that the chaotic or disorganised lifestyle of the offender should be regarded as (i) a mitigating factor; or (ii) personal mitigation; or (iii) should be neutral except in certain defined circumstances?

Dealt with at paragraph 22.

Question 9

The Panel understands that Bail Act offences tried in the Crown Court are

normally sentenced on the first occasion that the offender appears and that sentences are generally longer than they were prior to the Practice

Direction. Is this your experience? Do you have any comments on such an approach?

Dealt with at paragraphs 23, 24, 25 and 27. 

Question 10

In what circumstances would you delay sentencing for the Bail Act offence until sentence is imposed for the principal offence?
Dealt with at paragraph 26.

Question 11

To what extent, if any, should the seriousness of the principal offence

influence the approach to sentence for any failure to surrender to custody?

Dealt with at paragraphs 28 and 29.

Question 12

In what circumstances is it legitimate to impose a custodial sentence for

failure to surrender to custody where there is no prospect of such a penalty being imposed for the principal offence?
Dealt with at paragraph 30.

Question 13

In what circumstances might a fine be appropriate?

Dealt with at paragraph 31.

Question 14

In what circumstances might a community order be appropriate?
Dealt with at paragraph 32.

Question 15

Since a Bail Act offence is prosecuted and sentenced as an offence in its

own right, and is of a different nature (and occurred at a different time) from the principal offence, normal sentencing practice would suggest that, if a custodial sentence is imposed for both the Bail Act offence and the principal offence, the two sentences should be served consecutively. Are there any circumstances in which the sentences should be served

concurrently?

Dealt with at paragraph 33.

Question 16

Bearing in mind that the level of harm resulting from the defendant’s failure to appear may be reduced by proceeding with the trial in his or her absence, should this have any impact on the sentence passed for the failure to appear?

Dealt with at paragraphs 34 and 35.
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