SERIOUS FRAUD TRIALS    -    SECTION 43 CRIMINAL JUSTICE 2003

TRIALS ON INDICTMENT WITHOUT A JURY

Alternatives to trial by jury

This paper has been written by Peter Thornton QC
 on behalf of the Criminal Bar Association and the Bar Council for a seminar to be held on 30 January 2005 and chaired by the Attorney General. The purpose of the seminar is to consider alternatives to jury trial in the most complex serious fraud cases. In view of the time-scale available it has not been possible at the time of writing to have the formal views of either organisation. The broad thrust of the paper has the support of the officers of the Criminal Bar Association. 

IINTRODUCTION

1. The Criminal Bar Association (CBA) and the Bar Council remain committed to the principle of jury trial for all serious offences. There is no scope for compromise in this area. Jury trial, or more accurately trial by judge and jury, should remain or be reinstated for all serious cases whether they be serious fraud cases or possible cases of jury tampering
. This also applies to cases involving sample counts
. The Government has been wrong to remove trial by jury. There is no justification for it.

2. It is often said that juries cannot understand complex cases. It is the experience of the CBA and its members that, on the contrary, juries do as a body understand the issues of honesty and dishonesty which are at the heart of these cases. In most cases they do arrive at completely understandable verdicts. If there are worries about a low conviction rate, that fear is not met by the Serious Fraud Office statistics, which demonstrate a substantially higher than average conviction rate.

3. It is also often said that it is wrong to burden juries with long cases. We agree. But long trials are not just a burden for juries. They are burdensome for all participants, not least judges and defendants. Defendants offer suffer ill-health through long delays before trial and long trials. It is the length of trials that needs tackling, not the method of trial. 

4. The CBA is therefore committed to reducing the length of long trials. The justification for trial without a jury in fraud cases is that the complexity of the trial or the length of the trial, or both, may make the trial so burdensome that jurors should not have to try it: Section 43(5), Criminal Justice Act 2003. The answer to this problem is not the removal of trial by jury but the shortening of cases through a strict and effective regime. We set out such a regime below.

5. The preparatory hearing regime of Section 7 etc of the Criminal Justice Act 1987 has in the main failed to provide a successful template for case management. Either that or judges have not used their powers with sufficient vigour. The CBA therefore proposes a new, more rigorous regime for long cases. If implemented and properly enforced it will reduce the length of trials and enable fraud cases to be tried by juries.

6. There is also a pressing need for major reforms to presentation of serious fraud cases, by both prosecution and defence. For example the spectre of prosecuting counsel opening cases to juries for days at length is unacceptable. Their lack of use of visual aids is unacceptable. It is only very recently that defence counsel have been allowed to put the points of their final speech down in writing. In some cases objection has been taken and counsel has had to dictate them to the jury. This is unacceptable. This paper is not the place for setting out these changes, but changes there must be.

7. Very little consideration has been given to the retention of trial by jury for serious fraud cases but with modifications which suit longer cases. Apart from reducing the length of long cases consideration could be given to reducing the number of jurors, say from 12 to nine, and providing a number of alternate jurors, as is now common in other jurisdictions. Although the CBA has as yet no concluded policy from its members on this, this is an alternative to non-jury trial which should be seriously considered
.

8. The CBA therefore remains resolutely opposed to any mode of trial other than trial by jury for complex serious fraud cases. But in the event that Parliament decides in favour of trial without a jury, the CBA and the Bar Council address some of the issues which may arise in this context.

NON-JURY TRIAL

The alternatives

9. The alternatives put forward for discussion in the Home Office Consultation paper Juries in Serious Fraud Trials (February 1998) were judge or judges alone or with expert assessors, special juries, and a single judge sitting with a jury on key issues.
 Another alternative includes judge with lay assessors such as justices of the peace.

10. Judge sitting alone remains the Government’s favoured option. It is the only option in the Criminal Justice Act 2003. The CBA and the Bar Council have argued against non-jury trial, most recently in submissions to the Review of the Criminal Courts of England and Wales (the Auld Review, September 2001)
, when they joined forces with Law Society against the abolition of jury trial for serious offences. But it is not the purpose of this paper to repeat those arguments. 

11. The alternative favoured by The Fraud Trials Committee Report (the Roskill Committee, 1986) was the Fraud Trials Tribunal consisting of a judge sitting with expert assessors.
 Roskill also concluded that jury trial should be available if prosecution and defence agreed.
 It should be noted that the Roskill Committee was not unanimous in recommending non-jury trial. Nor was the Committee’s proposal adopted by The Royal Commission on Criminal Justice
 in 1993, which took a more agnostic line, picking up the theme of the minority in Roskill and calling for more research on juries
.

12. The Auld Review recommended three options: trial by judge and jury, trial by judge and lay members or judge alone where the defendant chose it
. Of the first two options it would be the nominated trial judge who decided
.

13. The CBA and the Bar Council do not approach the alternatives with any enthusiasm. It remains their stance that trial by jury should be the only mode of trial for serious cases. None of the options is a satisfactory alternative to trial by jury. Each contains unsatisfactory features. Any choice between the options is therefore essentially one involving practical considerations.

The six options

(1)  A panel of judges

14. There appears to be little enthusiasm from any quarter for an option which would deprive the courts of three judges at once. Auld suggested that there was little or no support for this option
.

(2)  Special juries

15. Special juries are likely to be impracticable. Finding sufficient numbers of experts for any one trial is not likely to be feasible. The assumption is that the minimum number would be six.  Selection and challenge might also be difficult. In any event the use of special juries would seem like a backward step, harking back to a bygone era before 1949 when they were last abolished.

(3)  Judge plus jury for key decisions

16. This is another option considered in the Consultation paper.
 This is a cumbersome option with little to favour it. It involves the judge taking and hearing evidence alone and thereafter presenting the factual issues to the jury for their decisions.
 The obvious drawbacks are that the jury would not see or hear the witnesses and would be asked to decide issues on facts decided by somebody else.

(4)  Lay assessors  -  experts
17. It is unlikely that Parliament would choose for fraud cases to be tried by a judge sitting with a large group of lay assessors acting in the place of a jury. Although the French system permits judges in the Assize Court to sit and retire with juries, it is a format which would fit uncomfortably in our system of criminal justice. It would in any event defeat the stated aims of Section 43(5), to avoid burdening members of the public.

18. The same point must inevitably be made for any assessor chosen to sit with a judge. If the trial is too burdensome for jurors, is it not too burdensome for assessors, expert or otherwise? They, too, like jurors will be expected to have jobs and commitments to which they will wish to return as soon as is possible. No assessment has been made of the likely saving of time, if any, by not having a jury. Undoubtedly the approach of the advocates would be different, but not necessarily greatly shorter. Esimates of a saving of time and cost of up to a quarter may be over optimistic.

19. The model proposed by the Roskill Committee
 in 1986 was that two lay members
 should be drawn from a panel from the world of business and finance. 

20. Any expert lay assessor scheme will have its disadvantages. A pool of such assessors will be difficult to maintain from those who have good experience and are regularly engaged in work on issues relevant to serious fraud cases. A pool of retired bankers would not inspire confidence. 

21. The Auld Review adopted the caution expressed by the Serious Fraud Office that the lay members should come from a different discipline so as not to appear to be untested expert witnesses.
 This seems to undermine the whole purpose of assessors that they should bring a specific expertise to a case. On the other hand expertise comes best from the witness box  where it can be examined with care. It should not come from assessors who will be expressing their views in private with the trial judge. 

22. Therefore possibly a compromise model of expert lay assessors would be two assessors to assist the judge, one expert from a general pool and one expert in the particular field involved in the trial. There may of course be more than one field of expertise in the trial, such as VAT and accounting practices. This is, however, not a wholly satisfactory compromise. The tribunal might look imbalanced, the qualifications for each lay member might be under extra scrutiny, and all in all the tribunal would be an uncomfortable hybrid.

(5)  Lay assessors  -  not experts
23. Trial by judge and lay assessors of no business or financial expertise, such as JPs given special training, is not a viable option. It would have the appearance of a tribunal trying appeals from the magistrates’ court, and therefore a downgraded look to it. There would be no point in removing juries and replacing them with a smaller number of lay members for the sake of appearances.

(6)  Trial by judge alone
24. It would seem that this is the least problematical alternative to jury trial. There is no difficulty with selection, availability, directions or majority decisions. Many of the procedural problems with assessors (see below) would be avoided.  A reasoned judgment can be provided by a judge sitting alone which can be scrutinised by the Court of Appeal if necessary.  

25. On the other hand this option, as any option, will be seen as the option which removes trial by jury. The public may have less confidence in it. In 2004 the Department of Constitutional Affairs described public confidence in the jury system as high.
 The defendant may have less confidence in it.  

26. Nevertheless, if there must be an alternative to trial by jury, this is our preferred option.
 We believe strongly that the judge should be a High Court judge.

PROCEDURAL ISSUES  -  tribunal with assessors
The allocation of assessors
27. If lay members are to sit, the question arises as to who decides which assessor should sit on which case and whether the prosecution and the defence have any say.

28. It is assumed that that there will be a two-stage process of selection: (a) the selection of those with expertise for the pool which would be carried out by the Lord Chancellor
, and (b) the selection of two assessors for a particular case.

29. It is not known how difficult it will be to obtain assessors for the pool. It is not known whether any evaluation has been made of the likely quality of assessors who are prepared to be available for long and ‘burdensome’ cases. Roskill insisted on candidates of high probity, of different age groups, with no “known extreme views” and who are “able to devote adequate time to the job”
.

30. It is anticipated that the selection of assessors for a particular case will be made administratively under the guidance of the Lord Chancellor
, just as judges are selected for types of case and particular cases. 

31. No doubt the prosecution and defence should have the right to put forward objections to individual assessors. Will this be limited to bias? It is likely that there would be extensive scrutiny by the parties of individual assessors, their background, company history, involvement in issues, public speeches etc, so as to assess their impartiality. There will of course be no question of random selection as with a jury and it is unlikely that the look of the tribunal  -   judge with assessors  -  will appear balanced, for example from a racial perspective
. It is assumed that the challenge to an assessor will be akin to a challenge for cause. 

32. Otherwise a more open and flexible approach to challenge could be allowed, particularly for the defendant, on the basis that since trial by jury has been denied, the trial should have the best appearance of fairness. 

The number of assessors

33. If a tribunal with assessors is chosen, It is assumed that there will be no more than two assessors. More might be unwieldy and create difficulties of finding enough from the pool. One would be too few; it would look token.

Pre-trial hearings
34. The Roskill Committee was uncertain whether the assessors should attend preparatory hearings
. One of the difficulties is the exclusion of evidence, which is a matter for the trial judge, and whether the assessors should as fact-finders be aware of the contents of the excluded evidence. This factor emphasises the difficulties of a mixed tribunal of fact. On the one hand one of the fact-finders, the judge, will be privy to information which he must exclude from his mind (for example, excluded evidence or information received on a PII hearing). On the other hand the assessors might be privy to this information or might not. Roskill suggested that assessors should attend some preparatory hearings so as to learn more about the case
.

35. It is assumed that the trial judge will continue to make all rulings of law, both pre-trial and during the trial.

Procedure at trial

Rulings

36. Presumably the judge will rule on matters of law including the exclusion of evidence
. Either the assessors could leave court as a jury would or they will be asked to put out of their minds, for example, any unfair evidence which is excluded. The former is unwieldy and in any event the assessors may have read the excluded evidence in the papers. The latter may give the appearance of unfairness, since the assessors are not trained as judges are to exclude irrelevant material from their considerations.

Directing the assessors

37. In trial by judge alone the judge directs himself according to the law in his written judgment. With assessors they must be directed on the legal issues identified by the judge. Presumably the judge would identify these issues, preferably in writing, in advance of the decision-making process, if not in advance of closing speeches, so that the parties can make representations  in open court
. 

38. Should the issues of fact also be identified in open court? There is much to be said for this. The issues of law and fact should be identified by the judge as he sees them. On issues of fact he will have consulted with the assessors privately. The issues of fact and law should then be reduced to writing in summary form, so that the parties can make representations before speeches. Either the representations will be accepted by the judge. If not, he must rule against them. Then the final version upon which he has ruled or there is agreement will be the basis for the decision-making process.

Majority verdicts

39. The court should be unanimous.
 There is no scope for a majority verdict of two out of three. If one disagrees the verdict must be not guilty. It would not be sufficient in the trial of a serious offence for a case to be proved on a 2:1 basis
. 

40. It would also be wrong for the court to be allowed to conceal that the decision had been obtained by a majority. Verdicts must be clear and clearly stated. If the court were allowed to conceal a majority decision, any later unintended disclosure of the decision would cause a lack of faith in the system. In any event the possibility of a 2:1 decision with assessors in the majority would also appear wrong, the judge having to compose a judgment of the court with which he disagreed.

Sentence

41. The assessors should take no part in sentence
. This should be the sole province of the professional judge. The assessors should stand down before the sentencing process takes place. 

Appeal

42. An appeal against conviction (or sentence) should be as with trial by judge and jury. Instead of objections to the summing-up in jury trial there may be objections to the reasoned judgment of the court.

Confiscation
43. Similarly there is no scope, nor should there be, in the statutory framework for the involvement of assessors in related confiscation proceedings.

REDUCING THE LENGTH OF TRIALS

Introduction

44. The following is a proposal to reduce the length of long trials. The object is not only to restore confidence that the criminal justice system can operate fairly, efficiently and expeditiously in all serious cases, and that it can do so in the interests of all concerned, not least victims and defendants, and but also to prevent the loss of  trial by jury.

45. This proposal adopts and develops a recent CBA initiative to shorten long trials.

46. The proposal sets out a 10 point plan for the management of longer than usual cases. For simplicity these will be called LUC cases. The object is to reduce long trials of any offence or offences. It is accepted that some cases will be of an unusual length. But these cases should be few and far between. The vast majority of serious cases should be restricted in length.

47. The justification for a special regime is obvious. Long cases place a huge strain on all participants, not least on juries and defendants. But pressure is placed on all participants. This would be so if the trial was tried by judge alone or judge with assessors. 

48. It is the length of some cases which has been the justification for the recent removal of trial by jury in serious fraud trials. Section 43(5) of the Criminal Justice Act 2003 provides that a serious or complex fraud case can be tried without a jury if ‘the complexity of the trial or the length of the trial (or both) is likely to make the trial so burdensome to the members of a jury hearing the trial that the interests of justice’ require trial by judge alone.

49. In the view of the CBA the answer to the problem is not the removal of juries but the reduction in trial length. A long trial is not only unfair on a jury. It is unfair on all the participants, including the judge.

50. A special regime will involve prosecution, defence and judge. It is the view of the CBA that of these three the prosecution and the judge bear the greatest responsibility. The prosecution has traditionally shaped the framework of a case. The length of a case is very much dependent upon what the prosecution decides to put in the case, the charges it frames and the number of defendants for each trial. 

51. In recent years there has been a marked reluctance on the part of prosecuting counsel in some cases to act with sufficient independence. The consequence is that the nature of some long cases has been dictated, in part at least, by the prosecutor’s client. The relationship between counsel and solicitor has not helped. There has been a growing dependency by counsel upon those who provide their work. CPS solicitors have at times had too much say at too low a level. In HM Customs’ prosecutions the solicitor has often had too little say. It is the officers who have had too much say. The balance has not always been right. 

52. The consequence is that the trial judge must exercise more authority than was originally anticipated under the Criminal Justice Act 1987 provisions.

53. Heed should be paid to the heartfelt words of the Court of Appeal in R v Kellard, Dwyer and Wright [1995] 2 Cr.App.R. 134, at 145:

“These dicta show that in a potentially long criminal case a heavy responsibility lies upon the trial judge and counsel, in particular prosecuting counsel, to ensure that it remains manageable and of a dimension that enables it to be presented clearly to a jury. The judge’s powers in this area are restricted. The Indictments Act 1915 gives him the right to sever the indictment in an appropriate case, but he cannot prevent the prosecution calling relevant evidence, save for the well-known common law and statutory exceptions. It is for prosecution counsel to decide what evidence he should call and it is for this reason that he is in the best position to decide the shape of the case. The difficulty over recent years, as appears from the authorities, has been the reluctance of prosecution counsel to cut down the size of the case by failing to agree to the severance of certain counts and by calling evidence, and which although admissible on the remaining counts, is not essential to prove them. Presumably counsel fear that if they do not call all the relevant evidence available to them, the accused may be unjustly acquitted. However, in our judgment, it is the duty of prosecution counsel to review the evidence in a long case and decide how much of it, even though relevant, can be withheld in the interests of time and clarity.”

54. Although there is much to adopt from this passage, there is one aspect about which there may be disagreement. It may not be right to say that the judge’s powers are restricted. If they are, they should be altered. At present not only can he sever an indictment  -  defendants and/or  charges  -  he has inherent powers to manage a trial in the interests of justice. If this means preventing a prosecutor from adducing a section of relevant evidence because it will make the trial too long and therefore an unfair trial, so be it. The power is there and should be used.

55. The 10 point plan is therefore designed to shorten trials, to avoid trial without a jury in serious cases, and to increase the quality of justice which the public expects. The plan incorporates suggestions made in an earlier CBA initiative to reduce the length of long trials, but the plan is now more radical and more rigorous.    

The 10 point plan

1) There must be a general recognition as a matter of principle and necessity that unduly long cases do not represent sound justice. All relevant parties must recognise that special measures are necessary for reducing the length of trials to a manageable period of trial. Both prosecution and defence have a duty to shorten long trials. The trial judge has an overriding duty to shorten long trials in the interests of justice.

2)  Any case that is reasonably expected to last longer than three months should be subject to a longer than usual case (LUC) regime.  A LUC regime is designed to reduce the length of LUC cases and make sure that LUC cases do not extend substantially beyond three months.

3) If the prosecutor believes that the case is a LUC case he should inform the senior prosecutor in his area, setting out in writing (a) why the case is a LUC case, (b) how he would present the case as a full case, and (c) how he could alternatively present the case as a case lasting no more than three months and what the disadvantages would be if he did so.

4) The senior prosecutor would then decide in the public interest, including cost and resource implications, whether the case should proceed on a longer or shorter basis. If the former the next stage comes into play.

5) If the prosecutor wishes to present a LUC case, or if the prosecutor does not believe the case is a LUC case but the defence does, the  Crown Court must be informed in writing with reasons that the case may be a LUC case. This estimate must be provided at the latest at an early case management hearing. If no estimate is given by any party the nominated trial judge must himself decide whether the estimate of less than three months is realistic.

6) Once a LUC estimate is made (by prosecutor, defence or judge) a nominated trial judge must assess whether a LUC case can proceed and in what form. In making this assessment he must be informed, if it be the case, why the prosecution have rejected a shorter way of proceeding. The prosecution must also divide the case into sections of evidence, explaining the scope of each section and the need for each section.

7) In any event both prosecution and defence have a duty to put forward in writing (in addition to a Case Statement and a Defence Case Statement) ways in which a LUC case could be shortened, including, inter alia, possible severance of counts or defendants, exclusion of sections of the case or of evidence and areas of the case where admissions of fact can be made.

8) In the course of this process, the nominated judge should be permitted sufficient time out of court to read the necessary papers. If he is a Crown Court judge this should be arranged through the Resident Judge. 

9) Once the nominated trial judge is sufficiently apprised of the issues in a LUC case he must make decisions about case management, particularly taking account of the overriding objective and other provisions of the Criminal Procedure Rules 2005. 

10) In particular the nominated judge should consider rigorously his powers of severance and the scope of the evidence (see R v Simmonds 51 Cr.App.R. 318). As a general rule no more than three defendants should face trial together without exceptional justification.

56. These proposals are put forward for discussion. Other proposals about case presentation will also be made in due course. The CBA and the Bar Council are committed to changing the regime for long cases and reversing the gradual trend towards more and more very long cases. This is in our view an urgent and compelling topic.

SUMMARY OF PROPOSALS

· Trial by jury should be retained or restored for all serious offences, including serious fraud.

· There are no good alternatives to trial by jury in serious fraud cases.

· If there must be an alternative, the least bad option is trial by judge alone.

· All cases expected to last three months or more should be subject to a special regime in order to shorten their length.

· Serious consideration should be given to the presentation of long cases, particularly serious fraud cases, by prosecution and defence.

PETER THORNTON QC

18 January 2005
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