CONSULTATION ON PROPOSALS TO CREATE JUDICIAL POWERS

TO MANAGE CONFLICT OF INTEREST AND CAPACITY ISSUES

IN VERY HIGH COST CASES (CP 17/06)

RESPONSE OF THE CRIMINAL BAR ASSOCIATION

The Criminal Bar Association (‘CBA’) welcomes the opportunity to respond to the proposals contained in the Consultation Paper. The CBA has a longstanding record of supporting initiatives that improve the quality and efficiency of the criminal justice system. We recognise that professional independence and high standards are the touchstones of proper, effective representation.

The proposals arise from a concern that justice may be compromised or delayed  in long and complex criminal trials by reason of conflicts of interest or lack of capacity. It is said that the potential for these problems requires new judicial powers. 

We consider that if it is clear that there is significant evidence of such problems, without mechanisms to address them, then the Government is right to seek solutions. The consequences for public justice of legal professionals continuing to act where there is a conflict of interest may be very serious. A conviction could be rendered unsafe, a trial aborted, delays in the trial process could arise, or enormous costs incurred to public funds. Similarly, such cases require instructed lawyers to possess the expertise, experience and capacity to conduct the litigation diligently, effectively and expeditiously in the public interest, as well as in the interests of their clients. 

In recent years the CBA has worked closely with the Judiciary, the Legal Services Commission and others to address the increasing length of trials by means of greater and more effective trial management by all the parties. The CBA has encouraged initiatives to develop efficient case preparation, balancing economy with the interests of the client and achieving justice.

However it is our view (for the reasons set out below) that the proposed new powers are unnecessary. They require a form of judicial intervention which is wholly inappropriate and unlikely to achieve the desired result. As a result, we fear that such proposals will undermine confidence in the traditional role and impartiality of trial judges and accordingly have a significant detrimental effect on justice in our criminal courts.

We suggest that three issues arise for consideration:

(a)
Is there significant evidence of lack of capacity or conflicts of interest which are defeating the ends of justice?

(b)
Do mechanisms exist within the trial process and legal regulatory regime to address such problems?
(c)
If not, are the proposals for increasing judicial powers to manage conflicts of interest, and lack of capacity likely to prove effective, proportionate and appropriate?
In summary, responding to those questions, the CBA submits:
(a) that there is little empirical evidence of a serious problem requiring new judicial powers. We question whether the radical changes proposed by this consultation paper are proportionate to the limited anecdotal evidence which is relied upon. 

(b) we consider, for the reasons set out in the response of the General Council of the Bar (which we do not repeat), that existing mechanisms within the regulatory framework provide the most effective and enduring means of addressing any failings which do exist. The Solicitors practice Rules 1990, and the Bar Code of Conduct, contain powerful prohibitions against acting where a conflict arises, doing anything which is not in the interests of the client, or acting in a way which brings the profession into disrepute.

In addition, the present and evolving mechanisms for procuring publicly funded legal services under the supervision of the Legal Services Commission acts as a strong disincentive to contracting for work in circumstances where capacity is lacking. All cases lasting over 40 days will be the subject of VHCC contracts. Staged case preparation will be monitored by the Legal Services Commission every 12 weeks during the pre-trial phase. Failure to achieve appropriate and timely preparation in accordance with the contract will readily be identified and may lead to inquiry as to the lack of case progression. Agreement to the next phase of the Case Plan may be refused. Breach of these basic rules will lead to removal from the list of accredited suppliers. The development of increasingly sophisticated quality assurance procedures, including panel arrangements for approved suppliers, is work in progress following the Carter Review of Legal Aid Procurement. 

(c) In our submission, all of these mechanisms – regulatory, supervisory and procurement – can be tightened where appropriate to address poor or inappropriate practice if this arises. The CBA is vigilant in promulgating and upholding the required professional standards. In addition, should difficulties arise, the Judiciary may provide 
strong direction, and, if appropriate, will refer the matter to the relevant professional body. To implement the proposals would be to introduce powers which are not required and which are disproportionate in their effect to the extent of the problem which they seek to address.

