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CRIMINAL BAR ASSOCIATION OF ENGLAND AND WALES


SUBMISSIONS OF THE CBA WORKING PARTY 

ON “MAKING SURE THAT CRIME DOESN’T PAY”
Overview and Opening Comments

The issue that the Consultation Paper seeks to address

1. The Consultation Paper “Making sure that crime doesn’t pay” discusses whether it should be permissible for offenders to profit from “writing about” their crimes and if so, in what circumstances.  The Home Office Working Group point to books such as “Cries Unheard” about the life of Mary Bell and the celebrated case of Randle and Pottle who, in 1966, helped the spy George Blake to escape from prison and who later wrote about the venture in “The Blake Escape: How We Freed George Blake and Why”.  

The Home Office Working Group’s preferred option

2. The Working Group state that “the issue of criminals writing about and profiting from their crimes has long been a source of concern” [p.3, para.1] but it recognises that difficulties of definition exist, as well as issues relating to “the greater good of society and the protection of the rights of the individual”.  

3. The Working Group’s provisional view is that profits made in this way by offenders should be recoverable under a new statutory civil recovery scheme enacted under Part 5 of the Proceeds of Crime Act 2002 [option 2].  

4. The Director of the Asset Recovery Agency would be empowered to initiate recovery proceedings and there would be a “public interest” defence.  Since the Consultation Paper was published, it has been announced that ARA will cease to exist in April 2007 and its functions transferred to the Serious Organised Crime Agency (SOCA).  For the reasons set out later in this response, we question whether SOCA would be the appropriate agency to initiate civil recovery proceedings in connection with profits derived from an activity that is lawful.

5. The remaining options, considered by the Home Office Working Group, are:

1
Making receipt by and/or payment to convicted criminals of money for publications about their crimes a criminal offence; 

2
…. 

3 Extending the self-regulatory approach governing the press to other groups such as book publishers and film-makers; 

4 Doing nothing.  

The CBA Working Party’s preferred option

6. For the reasons set out below we are unanimous that options 1 and 2 are unworkable.  Both options are liable to produce results against the public interest as often as they might attract popular public support.  We favour a modified version of option 3, namely, an enhanced self-regulatory approach, which encourages the use of a variety of social tools and skills.  

7. We question whether instances of “cheque-book journalism” or other instances of profit making by offenders is sufficiently great to warrant legislative action of the kind envisaged by options 1 and 2.  Examples given by the Home Office Working Group are few in respect of cases that were not satisfactorily resolved through negotiation (or other existing mechanisms).

Law, ethics, and morality

8. A body of rules (of the type described in options 1 and 2) cannot hope to adequately address the complex social, ethical, and jurisprudential issues that cases such as “Cries Unheard” raise.  

9. Objections taken to the publication by an offender of his criminal exploits may be based on grounds other than the payment of monies to him.   One objection might be that the work represents a ‘glamorous’ portrayal of persons or events that do not mirror the true position.  A further objection (sometimes voiced) is that an imbalance exists (or is perceived to exist) between the position of the victim (perhaps bereft of compensation) and the offender who stands to derive an income from the sale of his/her ‘story’.  

10. As the Home Office Working Group has emphasised, the Paper is concerned with an activity that is currently lawful.  Not only is there a right for persons to receive information disseminated by offenders (whether in the form of a book, film, or other media) but also there exists an appetite for it.  Offenders are entitled to receive income by legitimate means and many authors draw on personal observations or experiences.  

11. Public reaction to the fact that an offender is profiting from his narratives about his/her criminal conduct is not always predictable, but we suggest that objection is most likely to be voiced in connection with the commission of heinous offences.   Although people do not normally chose to be victims at the hands of the offender, the public does have the choice whether to buy a book written by a convicted person.  

12. It seems to us that public reaction depends not only on the crime but the personality of the offender.  A now well-known former cannabis smuggler has written extensively about his exploits, and he has made numerous public appearances without (so far as we know) objection.

13. The Consultation Paper does not discuss the aforementioned issues in any detail at all, and its approach is largely legalistic.  

14. The Home Office Working Group appears to have worked on the premise that legislative enforcement action is required rather than improved out-of-court mechanisms.  This might explain the order in which “options” are set out in the Consultation Paper.  We suggest that further consideration should be given to the effectiveness of self-regulation and the extent to which there is room for improvement.  

15. At paragraph 101 of the Consultation Paper, the Working Group recognise that “[arguably], self regulation is an effective means of ensuring that criminals do not receive unjustified payment for newspaper stories about their crimes”.  It states, and we agree, that self-regulation should be extended to other forms of publication such as books and films.  

16. Self-regulation works in this area because although public reaction usually ‘follows the event’, it nonetheless serves to educate and to guide subsequent decision-making.  Recent events concerning Celebrity Big Brother (2007) provide a useful illustration that reprehensible conduct performed/described by a culprit might result in (a) recompense, e.g. the payment of monies (or proceeds) to a charity, and (b) improved procedures and protocols by publishers and others in the media business.  

17. Public opinion, and public reaction, serves as effective brakes on the kinds of action that the Consultation Paper seeks to restrict. 

18. We recognise that it is conceivable that a publisher, or a filmmaker, operating overseas, might pay an offender a considerable sum of money for his/her ‘story’, but we do not know to what extent this has occurred or, even if it has, the extent to which offence and objection has been taken to it.  

19. As the Home Office Working Group has noted, the Press Complaints Council has taken steps to ensure that the press maintain high standards and retains public confidence in its probity.  Thus, by clause 16 of the PCC Code of Practice, payment must not be made directly or indirectly or through agents to convicted or “confessed criminals” (or to their associates, family, friends of colleagues) in consideration for stories, pictures or information that seeks to “exploit a particular crime or to glorify or glamorise crime in general”.  Similar restrictions apply by virtue of the OFCOM Code [s.3.3].  

20. It is conceivable that an offender might use an internet website to publish stories or pictures that would exploit or glamorise crime and ask for payment (or a donation) to be made to himself or to a friend, or a member of his family.  Most Internet Service Providers impose restrictions on content (particularly for reward), and they have power to ensure that these restrictions are complied with.

21. It is also conceivable that an offender who writes, prints, publicises, and distributes a book for reward (e.g. by mail order).  The capital outlay would be considerable but even in these circumstances, we anticipate that market forces as well as existing (or enhanced) self-regulatory mechanisms would produce satisfactory results in all but the most exceptional instances.  For example, newspaper publishers are not bound to accept advertisements that promote a book published by an offender.

Civil Recovery (Option 2) and Public Interest exceptions

22. The Home Office Working Group states that it is “the profit from publication rather than the publications themselves which we seek to target” [p.10, para.46], but that profit might be retained where a “public interest exception” is made out [para.63]:  

“…we believe that there should be a public interest exception. It is difficult to establish hard and fast rules about what is or is not acceptable but we propose that any public interest exception could be defined in terms of:

• 
the purpose of the publication (i.e. whether it is intended as serious research, for educational, rehabilitative or reparative purposes or for the purpose of making serious comment about crime);

• 
whether the published material is only that which is necessary for the excepted purpose (so the exception should not cover purported criminological works that contain unnecessary and salacious descriptions of crime); and

• 
whether payment is genuinely necessary to allow publication in the public interest.”
23. The Working Group believes that where an exception applies it would be permissible for a recovery order not to be made with the result that the offender would be entitled to retain the profits on publication.   However, if enacted, both the Director of ARA, and the judge will be required to make a judgment whether publication was intended by the author to be “serious research” or one of the other purposes mentioned above.  In any event, such concepts do not lend themselves to easy definition, and it is not clear whether a judge would be entitled to receive expert opinion about some of them.

24. It is foreseeable that an application by the state (whether represented by ARA or by another agency) might attract considerable publicity, which (whether the offender wins or loses) would aggravate the level of distress caused to victims and to others offended by “salacious descriptions of crime”.  

25. Although the Home Office Working Group does not propose that a civil recovery order would be used to prevent publication (but rather to recover the profits from the offender) the public interest defence will require judges to adjudicate on matters that fall outside their customary areas of expertise, and whose reasoning and conclusions will inevitably be based, at least in part, on the making of value judgments in respect of nebulous concepts such as “serious research” or “serious comment about crime”.  

26. The Home Office Working Group accept that applying a public interest test will “inevitably lead to some criminals being allowed to profit in circumstances where people may feel they should not and some criminals not being allowed to profit in circumstances where people believe that they should” [para.64].  This fact alone is a powerful indication that options 1 and 2 are far from perfect models for dealing with the financial profits earned by offenders who write/speak about their crimes.  But there are other weaknesses in these models and which appear in the Consultation Paper:

a. Public interest and cost considerations:  The Director of ARA would have discretion as to when to bring civil proceedings after considering whether it is in the public interest to recover profits made by the offender having regard to the likely cost of bringing such proceedings [CP, para.87].  It would seem that the discretion is exercisable notwithstanding of the existence of a financial threshold in respect of the value of “recoverable property” (e.g. £10,000) before proceedings could be initiated [see CP, para.84].  

Given that we do not support options 1 or 2, we say no more than to put down a ‘marker’ that the costs of bringing proceedings are likely to be high. 

Enhanced self-regulation would be a more cost-effective method than either option 1 or 2, for dealing with amounts paid to offenders for publishing material about their offending conduct.  We recognise that self-regulation has cost implications but a statutory scheme that has been created out of a moral principle loses credibility when public interest considerations are weighed against the cost of enforcement and bringing judicial proceedings.

b. Indirect benefits.  In para.81 of the Consultation Paper, the Home Office Working Group say:

“The existing civil recovery scheme allows the Assets Recovery Agency and the Scottish Ministers, acting through the Civil Recovery Unit, to take proceedings against any person who they think holds recoverable property. We believe that, under a new scheme, proceedings should only be brought against convicted criminals who have profited from publications about their crimes. So proceedings could not be taken against anyone else who profits from such publications such as a newspaper or a publisher. Similarly, they could not be taken against a friend of the criminal or a member of his family who may have benefited financially.”

However, paragraph 82 makes a distinction in cases of indirect benefits to the offender.

“…we wish to cover both direct and indirect benefits to the criminal. For example, if a criminal contracts with a newspaper to tell the story of his crime in exchange for a payment to his wife then we would want the payment to be recoverable on the basis that the criminal has indirectly benefited. But we would not expect the order to cover payments from which there is no benefit, direct or indirect, to the criminal. For example, if a criminal contracts with a newspaper to tell the story of his crime in exchange for a payment to a charity the payment would not be recoverable.”

Paragraph 81 appears to be saying that if D (a convicted person) publishes and profits financially from a book about his offending conduct, an action for civil recovery can be brought against D to recover the value of his profits, but that the action would not extend to D’s partner or other member of his family, even if they benefited from D’s income.   

Presumably no action would be taken against an innocent author who wrote about the criminal exploits of his/her partner or spouse even if the material is salacious or brutally graphic in its detail.  But paragraph 82 speaks of cases where the criminal indirectly benefits from monies earned in connection with the publication of a book, but which are paid to a third party (for the offender’s benefit) or that are paid to a member of the offender’s family.  In these circumstances, an action might be mounted against the offender. But suppose a talented author, innocent of any wrongdoing, acts as the ‘ghost writer’ for his/her partner who committed a notorious crime.  Who has profited from publication?

c. The role of ARA.  It has recently been announced that the functions of ARA will be transferred to the Serious Organised Crime Agency.  Given that the latter is concerned with the investigation of crime, and money laundering activities, we suggest that SOCA is not the appropriate agency for seeking recovery orders under the scheme envisaged in option 2.

d. Time limits.  The Home Office Working Group proposes a time limit of 12 years from the date on which ARA or the Civil Recovery Unit becomes aware that there is a possible cause of action [CP, para.92-97].  The stated justification for this is to make the period consistent with existing periods for recovering the proceeds of unlawful conduct.  However, any period would be arbitrary.   

Other possibilities for recovery

27.  We observe that much of the language of the Consultation Paper stresses

(rightly) the potential for distress to the victims of serious crime, if the

contemplated enrichment were to take place.  However it is not clear to us

how the proposals advanced to date would serve to recompense these victims.

If Parliament wishes to take steps to ensure that the victims of crime are

able to seek financial redress, in what we suspect would be very rare

circumstances, then we invite that consideration be given to altering the

civil law.

28.  We see no good reason why it would not be possible to legislate to the

effect that:

“No usual rule about limitation/ time barring shall apply to civil claims

by a victim (or their estate) of a serious criminal offence for

compensation arising out of the commission of that offence.”  

29.  If  Parliament wished to ensure that the public purse would benefit,

one route might be to make it a contractual term of any defendant’s

representation order  for public funding of his defence, that the Legal

Services Commission (or any successor) will have the right to return to

Court at any time in the future to seek a Recovery of Defence Costs Order

contingent upon the happening of specified events e.g. the payment of

royalties to or on behalf of the offender. We  do not put this forward as a

firm propoal but merely as a topic for consideration.

QUESTIONAIRE

Q1: In principle, do you think that a new measure is necessary? Please say why or why not.

30 See paragraph 7 above.

Q2: Do you think that any new measure should cover all forms of publication?

31 All forms of published material ought to be capable of being brought with a self-regulatory framework.

Q3: Do you think that a new measure should apply to all criminals, regardless of the seriousness of their offences? Please say why or why not.

32 Self-regulation that is shaped by the social barometers of public opinion/reaction, and market forces, is preferable to a set of rules of law that cannot cater for circumstances that are infinitely variable.

Q4: (a) If you think that there should be a seriousness threshold, do you think that this should be based on the maximum penalties for offences? (b) If so, what do you think the maximum penalty threshold should be? (c) Do you think that there should also be a requirement for the actual sentence imposed to be custodial?

33 See the answer to Q3.  Fixing thresholds will inevitably be arbitrary, artificial and unhelpful.  

Q5: Is there a better way of applying a seriousness threshold?

34 No.

Q6: (a) Do you think that any new measure should be limited to criminals writing, or contributing to, accounts of their own crimes? (b) If not, what other types of publication do you think should be covered?

35 See the answer to Q3 and our opening remarks.

Q7: (a) In principle, do you think that any new measure should extend to publications about lesser offences that are associated in some way with a much more serious crime and to other offences taken into account on sentencing? (b) If so, should any maximum penalty threshold as described above apply equally to the lesser offence(s) and others taken into account on sentencing?

36 See the answer to Q3 and our opening remarks.

Q8: (a) Do you think that there should be a public interest test? (b) If so, how do you think it should be defined? 

37 We have made a number of comments about “public interest” considerations in paragraphs 22-26

Q9: Do you think that publications about alleged miscarriages of justice should not explicitly be exempt?

38 See our answer to Q3.  There are no ‘hard and fast’ criteria for dealing with this issue.

Q10: (a) Do you think that receiving a payment should be a criminal offence? (b) If so, do you think that those who assist the receipt of the payment should be liable for secondary participation offences and to receive the same penalty as the person receiving the payment?

39 Option 1 is untenable.  There is no justification for a blanket embargo on the receipt by and/or payment to convicted persons of money (or money’s worth) for publication about their crimes.   The situations are infinitely variable and the upshot of option 1 would be (a) the creation of an offence in respect of which there would have to be exceptions and defences, (b) the offence would ultimately bring itself, and the law, into disrepute.

Q11: (a) Do you think that making a payment should be a criminal offence? (b) If so, should this be instead of or in addition to an offence of receiving a payment? (c) If both, do you think that those who make such payments (e.g. publishers) should be criminally liable both as secondary participants in an offence of receiving payment and as principal offenders who commit an offence of making a payment?

40 NO.  See the answer to Q10.

Q12: Do you think that secondary participants, and principal offenders other than the criminal, should still be allowed to profit from any publication?

41 No. See the answer to Q10.

Q13: In principle, do you think that a civil scheme would be preferable to introducing new criminal offences? Please give reasons.

42 No. See our opening remarks.

Q14: Do you think that civil proceedings under a new scheme should only be taken against the criminal and not anyone else?

43 We do not support option 2 and therefore we make no observations beyond our opening remarks.

Q15: Do you think that a recovery order should extend to payments from which criminals have received indirect benefits?

44 We do not support option 2 and therefore we make no observations beyond our opening remarks.

Q16: Do you think that, if there is no direct or indirect benefit to the criminal, payment should not be recoverable?

45 We do not support option 2 and therefore we make no observations beyond our opening remarks.

Q17: (a) Do you think that the Assets Recovery Agency and the Civil Recovery Unit should bring any civil proceedings to recover profits from publications about crime? (b) If not what person or agency do you think should be able to bring such proceedings?

46 The short answer is “no”: and see our opening remarks.

Q18: (a) Do you think there should be a limit below which a criminal’s profit should not be pursued? (b) If so, what do you think the limit should be?

47 We do not support option 2 but, in any event, each case must be judged on its own facts, and circumstances are infinitely variable.

Q19: (a) Do you think there should be a requirement for the Assets Recovery Agency or Civil Recovery Unit to be informed of any contract with a convicted criminal which allows him to profit from the publication of a book or other work describing his crime? (b) If so, who do you think should be required to inform the Agency or Unit of such a contract, the publisher or the criminal? (c) What, if any, sanction do you think should apply for failure to inform?

48 ARA/SOCA ought not to be the first port-of-call for determining whether publication for profit is in the public interest or not.  The effect would be to require ARA/SOCA to perform functions and to make value judgments about material submitted to it, being functions and judgments beyond its competence or expertise.   We do not know what the experience of the USA and Canada is in connection with a requirement that convicted persons notify a State Board (USA) or the Attorney General (Ontario) concerning any contract to recount the commission of a crime: and the Consultation Paper does not tell us.  Nevertheless, we see several disadvantages (beyond those mentioned above) of such a process, namely 

i. The notified agency is required to second guess public reaction or comment concerning a decision taken on its behalf, 

ii. The agency and publishers shoulder administrative/cost burdens in the performance of its obligations;

iii. There would (presumably) be penalties for non-compliance;

iv. The process is likely to have an unwarranted inhibiting effect on the submission, and call for, works by convicted persons.

Q20: (a) Do you think that the Assets Recovery Agency and Civil Recovery Unit should have discretion as to when to bring recovery proceedings? (b) If so, do you agree with the suggested criteria?

49 We have commented on this matter in our opening remarks.

Q21: How do you think net profits should be defined?

50 We have no observations to make on this point.

Q22: Do you think that the court should be able to determine what proportion of the benefit the criminal obtains is derived from an account of his crime?

51 The Home Office Working Group state that:

“The court should be able to make an apportionment if not all the benefit the criminal obtains is derived from an account of his crime. For example, if an individual writes a book about his life that includes a chapter on a murder he has committed, the court should have discretion to decide what percentage of the profit is derived from the fact that the book contains details of his crime and what percentage is derived from the other aspects in his book.

90. However, this is a particularly difficult area on which views are sought. We want to ensure all net profits, directly or indirectly for the offender, are effectively caught and leave no technical ways for him or her to avoid this. But we do not want to penalise the offender beyond this or render it impossible for him to publish at all, as opposed to receiving benefit from this.”
52 The difficulties that the Working Group has anticipated (above) should be reason enough to deter lawmakers from enacting the scheme envisaged in option 2.  Were apportionment to be carried out (within reasonable limits) the court would be required to embark on a time consuming and expensive exercise. Yet, such an exercise is unavoidable if the purpose of the scheme is to recover merely the profits derived by the offender from an account of his crime, without penalising him beyond this.

Q23:  (a) Do you think that the limitation period should be 12 years from the date on which the Assets Recovery Agency or Civil Recovery Unit becomes aware of the cause of action? (b) If not, what do you think the limitation period should be?

53 We have addressed this question in our introductory remarks.  Any specified period would inevitably be arbitrary, artificial and unhelpful.  It is a further reason for rejecting option 2.

Q24: (a) Do you think that any new provision should cover all future publications about crimes regardless of whether the crimes were committed before the provision came into force or afterwards? (b) If not, how would you limit the coverage?

54 We express no concluded view on this matter.  We recognise that there might be rare cases where publication by offenders of crimes committed by them many years ago, would attract widespread adverse comment in circumstances where the offender/author stood to profit financially in a substantial sum.  Nonetheless, and for reasons given elsewhere in this response, we suggest that self-regulation is likely to be more effective than an asset recovery scheme.

Q25: (a) Do you think that self-regulation is an effective means of preventing profit?

(b) If so, do you think that extending self-regulation to other media is preferable to options 1 and 2?

55 We answer this question in the affirmative: see our opening remarks.

Q26: In practical terms, do you think doing nothing is justified?

56 No.
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