RULE 28 AMENDMENT RESPONSE

By reference to the numbered questions set out in paragraph 41 of the Invitation to Comment

1. It is not only permissible to have the same rules in magistrates and Crown Courts, it is desirable. There is no valid reason to distinguish between the two. The different provisions of the 1965 and 1980 Acts do not prohibit a uniform approach. 

2. Yes. Such differences in procedure in the two courts do not require two sets of rules.

3. It is not necessary for there to be routine service on all parties to the proceedings, it is sufficient if the court has a discretion to so direct. In the vast majority of cases it will be unnecessary in the interests of a fair trial and from a costs perspective to involve other parties. It is certainly sufficient that the party making the application need only give notice to the court and the witness.

4. Yes. There may be cases where the court will require the assistance of the prosecution, for example, to determine relevance; or, a co-defendant may have an interest in the admissibility of the evidence of the witness or the documents and things to be produced. Though any decision the Court makes as to relevance at this stage is always subject to review during the trial (when the prosecution or a co-defendant may wish to argue the evidence is inadmissible) it may, in an appropriate case, be a matter that can be dealt with prior to trial.

5. If the rights of a person, other than the witness, are (or appear to be) engaged he or she should be given notice by the court in all cases. The better presumption is that the witness on whom the summons is served may not wish, or be able, fully to represent the interests of that other person. If in fact the witness can, then the other person’s rights will be (with his/her knowledge and consent) adequately protected. The approach of the DC in the Stafford case is preferable.

6. For the reasons set out in paragraph 5 above, the giving by the Court of notice to a person whose rights may be affected should be routine.

7. Not applicable in the light of the observations in paragraphs 6 & 7 above.

8. It is desirable that there should be a standard period within which the witness should make representations.

9. 7 days is too short a period. Assuming (as one ought) that the party making the application does so as soon as possible after the specified event in accordance with proposed Rule 28.2, a longer standard period is appropriate. The sought documents may not be readily accessible to the proposed witness, they may be numerous, they have to be read and considered and there has to be sufficient time for the witness (if desired) to take legal advice. It should be at least 14 days. As the Rules provide, the Court can abbreviate the period when appropriate 

10. Yes, notice should always be given. The witness (and any other person whose rights may be affected by production of documents) is not a party to the proceedings and will almost inevitably be inconvenienced and/or put to cost. The giving of notice is the least he/she has a right to expect.

11. Yes. The Rules should be as comprehensive as possible and it is sensible to include this established rule of practice.

12. Yes, to avoid confusion and inconsistency. For example, proposed Rule 28.6(1) (b) appears to prevent the proposed witness from arguing PII –when he/she can and should be able to do so...

13. Yes. This would be consistent with the intention and spirit of the Rules and can act as an effective discipline when some applications are frivolous.

14. Some form of statement or declaration by or on behalf of the applicant party is necessary to emphasise the significance of seeking compulsory assistance from a non-party to the proceedings. It is debatable whether an affidavit (as opposed to a CJA statement) is necessary.

15. Discouraging late applications which can and ought to be made timeously is in keeping with the intention and spirit of the Rules, provided that where the interests of a fair trial require it a late application is still permissible.

16. Yes. The proposed Rules strike a balance between discouraging applications which could have been made earlier and not preventing them where the overriding objective is engaged.

17. Yes, to the extent that proposed Rule 28.6(2) allows. In any event, if there were no requirement to give notice, the proposed witness could not be prevented from making an application to revoke within Rule 28.5(1) (b).

18. There should in all cases be an oral hearing where there is to be an issue over public interest immunity. In such cases, the Court needs to be pro-active and to test any such claim with vigour (because absent PII the documents etc would be relevant and –potentially- admissible at the trial).

19. One discrete observation in relation to proposed Rule 28.4(2): many applications are either frivolous or without foundation. In such cases, it may be that the Court can properly dismiss the application without seeing that which is requested – all the more so, where the applicant party is required in a prescribed form to justify what it is that he/she wants and why. If it contemplated that the requirement to “make available” means no more than to produce the documents to the Court if called for, then the wording is suitable; if it is intended to mean that the documents must in all cases be produced for the Court (and one or more of the parties pursuant to Rule 28.4(3)) then it is unnecessary in all cases.            

JMcG
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