THE CODE OF PROFESSIONAL STANDARDS FOR POLICE

Response on behalf of the CBA

1. In their consultation document the Home Office say as follows:-

“The new Code of Professional Standards reflects the principles of the Council of Europe Code on Police Ethics. It is a key part of an improved discipline system which is currently being developed. The Association of Chief Police Officers, the Association of Police Authorities, police staff associations, the Independent Police Complaints Commission, practitioners from professional standards departments, Her Majesty’s Inspectorate of Constabulary, the Arbitration, Conciliation and Advisory Service (ACAS), a representative from the police staff council trade union side and the Home Office have all been involved in drafting the Code and guidance and it is hoped that this has enabled us to produce a document which is suitable for a modern police service and which is easily understood by all its members.”

2. On one view the 10 principles contained in the new code set out a series of unremarkable propositions for good behaviour with which one would expect most people to agree.  Two questions arise:-

(i) Is it an advance on any guidance given before?

(ii) Does it provide the key part for a new discipline system?

3. The new code is, in all respects save one, practically identical to the 1999 Code of Conduct
 a copy of which is annexed hereto as “A”.  The only fresh part concerns principle 10, “ challenging and reporting improper conduct” which is considered below.  

4. It is not immediately apparent to criminal practitioners what advances, if any, the proposed new code and guidance provide.  It is instructive to look at the 1984 Discipline Code 1984
 (annexed hereto as “B”) and to reflect how far the Police Services have come in respect of identifying, as the present exercise claims, behaviour models for ; “a modern police service (and which is) easily understood by all its members”.

5.
Police Discipline or Police Misconduct?
5.1 The 1999 Regulations substantially mirrored the type of conduct envisaged in the 1984 Discipline Code with some anomalies being corrected.  Racially discriminatory behaviour (Code 9 of the 1984 Code) was expanded to cover conduct off duty
 and “property” was extended to cover police property.  

5.2 In fact the 1999 “Code of Conduct” replaced the 1984 “Discipline Code” as part of the statutory framework introduced in 1999 to move the examination of police misconduct away from a regulatory regime, based on the concept of disciplinary offences, to proceedings which had more in common with employment tribunals, albeit with a very strictly defined regime for the Police Officers under investigation
.  

5.3 Key points were the reduction in the standard of proof from the criminal standard to the civil standard and the replacing of the “offence” under the Discipline Code with the concept of “failing to meet standards” under the new Code of Conduct.  Even the title was significant: ‘Police Discipline’ became ‘Police Misconduct’; and hence the offence of being an accessory to a disciplinary offence was removed from the Code: there were no longer any offences.

5.4 However experience was to show that under the 1999 Regulations allegations of “failure in standards” tended to be, in the main, allegations of misconduct based on the new code of conduct.  The advantage of an “offence based” regime was that, like criminal process, charges had to have an implicit particularity.  Arguably this advantage was lost.

5.5 The experience of our members who practice in this field was that this “sea change” in approach was less apparent in the actual execution.   This is probably because where officers were given the benefit of legal representation for the statutory reason that their position or rank was under threat
, the standard of proof inevitably became “a high degree of probability” as advised by the Home Office
.   Tribunals in those circumstances would almost inevitably conduct their fact finding exercise in a way which has more in common with criminal process.

5.6 The Misconduct Regulations were amended in 2004 to remove certain anomalies
 but did not alter the Code of Conduct.

5.7 The European Code of Police Ethics (“the European Code”) was published  in March 2002
 and is annexed herewith as “C”.  It is referred to in the consultation document.  

5.8
Much of what appears in the European Code is to be expected, however not all of the guidelines on police conduct find their way into the new proposed Code of Professional standards, notably:-

(i) Part III paragraph 10:-

“The police shall respect the role of defence lawyers in the criminal justice process and whenever appropriate, assist in ensuring an effective right of access to legal assistance, in particular with regard to persons deprived of their liberty.”

(ii) Part V paragraph 48:-

“The police must follow the principles that everyone charged with a criminal offence shall be considered innocent until found guilty and that everyone charged with a criminal offence has certain rights, in particular the right to be informed promptly of the accusation against him/her, and to prepare his/her defence either in person, or through legal assistance of his/her choosing.

5.8 We will consider these omissions in our conclusion.  It certainly appears to be the case that those drafting the proposed Code did not feel obliged to refer to everyone of the guidelines set out in the European Code, nor do we suggest they should.

6.
The New Code of Professional Standards and its Guidance
6.1 The new proposed code is now called a “Code of Professional Standards” rather than a code of conduct for reasons which are not easy to identify.  It has guidance attached.  There has been no “sea change” in the proceedings as happened in 1999.  So what is new?  Is there, in fact any great improvement to the code of conduct in 1984?

6.2 Arguably a police officer in 1984 had a clearer picture of unacceptable conduct than officers in 1999 and in this respect the new code and guidance is no great advance on either.  To be brutal, with the exception of principle 10, the new guidance amounts to a series of trite exhortations about conduct which any person capable of passing the entrance qualification should know.  Police officers no more need guidance on the undesirability of using torture
 than they need reminding that they should not download pornographic images of children from the internet. 

6.3 Indeed the guidance is, in some respects, obtuse and raises the question, who is this Code for?  Under principle 6 the last paragraph says:-

“In certain cases different treatment, which has an objective justification and is a proportionate means of achieving a legitimate aim, may not amount to discrimination.”

In the context of a guideline for conduct this is a difficult concept.  Is it directed at the Police supervisors who feature in the preceding paragraph?  Or is it advice to a Police Constable to have in mind in the exercise of his duties?  Equality as envisaged by Principle 6 is an important expectation of the modern police service, it deserves better than this.

6.4 We suggest that this may illustrate a fallacy implicit in the new guidance.  Words such as “discreditable” do not require elucidation and in a forum where conduct is bound to be “case specific” examples are more likely to confuse rather than otherwise
.  “Discreditable” is a good example because the list of examples is almost unlimited.

6.5 The only new principle, 10, “ challenging and reporting improper conduct” is interesting in that it creates a new area of potential misconduct but the guidance portion does not give any real guidance on what is known to be a very difficult area for junior officers.

6.6 If Principle 10 is designed solely to encourage “whistle blowing” rather than making “failure to blow the whistle” an offence then arguably the matter need not be expressed in a code of conduct at all.  

6.7 The Guidance is distinctly short of realistic advice on the most difficult (possibly most common) scenario, namely a junior officer (in rank or service) witnessing conduct of his senior that breaches the Code.  In the 1999 Home Office Guidance paragraph 2.34 stated that:-

“Police officers have an obligation,  in the public interest,  to disclose wrongdoing by others in the police force.   However,  some may be concerned that they could be victimised by colleagues or senior management,  or be at risk of misconduct proceedings for disclosure of information.   It is important to provide protections,  both to the officer and to the service,  which encourage police officers to come forward and report wrongdoing to an appropriate authority….”

The guidance went on to say that reporters of wrongdoing are entitled to protection from victimisation,  and that senior management and supervisors should prevent it.  That was, we submit, sensible and realistic guidance.

6.8
In the most recent Home Office Guidance (28 January 2005) the entire section 2 (“Complaints Procedures”)  is absent,  apparently the responsibility for guidance on the handling of complaints is now with the Independent Police Complaints Commission.   Their ‘Statutory Guidance’ came into force on 1st December 2005 and the relevant section says as follows:-

Para. 5.1.7:
  “Police officers and staff members cannot make a complaint against a member of their own force or another force…. They should raise concerns through management channels and have a general responsibility to do so.   Managers should then consider whether to record their concerns as a conduct matter….”

Para. 5.1.8:  “… someone serving with the police can report concerns about the conduct of other persons serving with the police in a protected disclosure to the IPCC… without suffering any employment law consequences.”


This is nowhere near as realistic or helpful as the guidance given in 1999.

6.9 In the absence of the specific advice in the 1999 Guidance,  we consider it essential that the new Code of Professional Standards for Police reflects the practical difficulties faced by officers,  particularly junior officers,  faced with the wrongdoing of their colleagues.   Principle 10, and the associated guidance,  fails to do this.

6.10 The bald assertion in the new Guidance that “Police Officers challenge… the improper conduct of colleagues” does not reflect the practical reality that it is not always possible to mount a challenge to improper conduct.   For example,  a junior officer may not feel sufficiently sure of his ground  and may rightly not want to undermine a senior ranking officer in front of colleagues or members of the public.   Alternatively,  the officer witnessing wrongdoing might fear the kind of victimisation correctly anticipated by the Home Office in the 1999 Guidance.

6.11 The guidance should at the very least, be amended to advise that:-

“a failure to challenge a breach of the code or some other improper conduct may not, in itself, be considered a breach where the officer in question is junior to the person in breach and the circumstances make immediate action difficult.” 
6.12 If Principle 10 is supposed to warn officers about the consequences of “turning a blind eye” then why does the guidance portion not say so?  We presume that such conduct would breach the new principle 10.

6.13 If one goes back to the 1984 Regulations, the offence of being an accessory to a disciplinary offence
 specified that it was an offence for an officer to “incite, connive or knowingly be an accessory”.  The word connive in its English meaning (“to wink at what one ought to oppose” ) was apposite for the kind of situation which often arises in this context and could surely be helpfully used in this guidance, for example:-  

“Officers should not connive at improper conduct by colleagues, that is, turn a blind eye to improper conduct that they may witness.”

8
Human Rights and “the Rule of Law”
8.1
Lastly, a specific matter of concern to criminal lawyers is the potentially misleading use of the concepts of human rights and the rule of law in the Guidance as currently drafted.  The fourth paragraph in the introductory section of the Guidance reads:-

“The public have the right to expect the police service to protect and vindicate their human rights by safeguarding the rule of law and providing a professional police service.  Police officers have the right to the same expectations and to a working environment free of any form of harassment and discrimination.”

8.2 If this paragraph is intended to convey the idea that police officers must exercise their duties in a way which is compatible with the European Convention on Human Rights (ECHR), and that they must not exceed or abuse their statutory powers, then we certainly agree with the sentiment.  However, we are concerned that as currently worded, the first of these two sentences is too widely drafted and refers to obligations and duties which are far outside the remit of any police officer.

8.3 The ECHR sets out a wide variety of different individual rights which include, for example, the right to a private life (Article 8) and the right to get married (Article 12).  For example if:-

(a) a national newspaper reports details of an individual’s private life in breach of Article 8 of the Convention, that person would not be entitled to expect the police service to vindicate their right to privacy in any meaningful way:  without more, enforcement of such civil rights is plainly not a matter for the police force.

(b) a local Registrar of Marriages refuses to marry a couple for no justifiable reason, that couple’s Article 12 rights may well have been violated, but this would not entitle them to expect the local police force to take the matter up with the council on their behalf. 

Plainly, to say that the police service is obliged to “protect and vindicate human rights” is inaccurate.  We consider it important that such false expectations of the police should not be encouraged or created.  

8.4 Similarly, it is unhelpful to state that the police service protects human rights by “safeguarding the rule of law”.  In fairness, it appears that the draftsman has felt the need to reflect the provisions of Part II
 and Part III
 of the European Code.  For the following reasons we suggest that this unnecessarily compromises the utility of the Code and its guidance. 
8.5 The term “rule of law” has a conventionally-recognised meaning.  It involves the concept that government may not act randomly, but must be administered in accordance with the law of the land as enacted by Parliament
.  

8.6 Although the police force is an important arm of the executive, and therefore is subject to the same important duty as the government to act only in accordance with the law of the land, it is going too far to imply that the police are charged with the duty of “safeguarding the rule of law”.  The police force, for example, is not charged with the general duty of protecting the separation of powers by policing the independence of the judiciary!

8.7 We are far from sure that police officers need any guidance under this heading at all.  If it is thought that they do we suggest that the intention behind this paragraph of the guidance would be better expressed as:-


“The public expect the police service to carry out its functions 
and fulfil its duties in a manner which respects human rights, 
which is free from any form of discrimination and which does 
not exceed or abuse any of the special powers which are 

granted to the police by law. Individual police officers have the 
right to the same expectations and to a working environment 
which is free from any form of harassment or discrimination. ”  

9.
Conclusion

9.1 Overall, what is required is a straightforward code of conduct supported by a straightforward guidance.  The 1999 Code was a decent attempt.  The pruning of the guidance to remove matters that are unrelated to a Police Officer’s expected conduct would be an improvement.  Being a police officer is not easy, particularly for those ranks most commonly in contact with the public, police constables.  For their assistance (and the assistance of the tribunals which review that conduct) the guidance they are provided with should be unambiguous and precise.  It should also be, on matters of law, accurate.

9.2 We understand, as stated at paragraph 5.9, that the European Code need not be slavishly followed in the new code and its guidance.  We do however suggest that the guidelines advising police officers to bear in mind when conducting themselves that unconvicted people may be innocent and to give consideration to the role of defence lawyers (see paragraph 5.8 above) are more likely to be of use to the average police officer than sermonising about the rule of law or the separation of powers.

9.3 We suggest that such an important formal instruction requires more thought than the present draft.  We presume that the new proposed code has three principal functions:-

1. To inform the officer of the expected standard of conduct in the exercise of their duties,

2. to inform the public of the standard of conduct expected from police officers in the exercise of their duties, and

3. to assist an Authority who are tasked with reviewing any alleged breach in professional standards

9.4 We are sorry to say that this present draft does not answer these requirements.  It fails to rise above a cut and paste from previous guidance and regulations with some confusing parts of the European Code added on.  Far from being an improvement it arguably represents a step back from the body of code and guidance that the police have at present.  
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� 	S.I. No.645 of 2004


� 	S.I. No.518 of 1985


� 	Although such conduct off duty would certainly have been “discreditable” under the old code 1: “discreditable conduct”





� 	The Police (Efficiency) Regulations 1999, introducing a power to dismiss for unsatisfactory performance, were completely new.  They are unaltered.


� 	Regulation16 in the 1999 Regulations, Regulation 17 in the 2004 Regulations.


� 	See Home Office Guidance 28/1/05 at paragraph 3.81.


� 	It took until 2004 for the 1994 criminal caution to find its way into misconduct proceedings, see Regulation 9(c).  From 1994 until 2004 one had the farcical situation of a police officer not being given the adverse inference caution if the allegation was misconduct only.


� 	Adopted by the Committee of Ministers of the Council of Europe on 19 September 2001


� 	See guidance note to principle 4. 





� 	See Guidance notes to principle 9.  That said, Police Officers have long needed the specific advice given about the use of their warrant cards while off duty


� 	See no 17 of the Discipline Code, copied here as Annex “B”.


� 	“The Legal Basis of the Police under the Rule of Law”.


� 	“The police and the criminal justice system”


� 	The rule of law is maintained in all western democracies by “the doctrine of the separation of powers”.  According to this doctrine, the different functions of the state must be independent of each other:  the judiciary, which applies the law, must be independent of Parliament, which makes the law; both must be independent of the government, which acts as the executive of the State.  





