NOTE FOR C.B.A

1. DNA WORDING IN COURT

1.1 There is still no word from the Home Office concerning the consultation which is being held between the Chief Government Adviser (Professor Wiles) and members of the Royal Statistical Society (and maybe others).

1.2 In August, Dr Peter Gill, a senior FSS statistician and scientist, brought with him to a Home Office meeting an example of how he (and others close to him in the FSS) present the "arithmetic" side of  DNA  evidence. His approach is explicitly loyal to the Doheny ruling and does not follow the "match probability" approach.

1.3 I have written that up for the next edition of Archbold News.

1.4 In addition, there is the recent case of R.v.Bates (2006) EWCA Crim 1395 in which the Court of Appeal has given a lengthy exposition on DNA, particularly on partial profiles. Unfortunately, they have twice committed the Prosecutor's Fallacy in the judgment. I will attach the lengthy judgment with my comments interpolated. Paragraphs 10 and 13 contain the fallacies.

1.5 Sooner or later, the Home Office will no doubt produce something. The CPS attitude is, I think, still that it is a matter for the scientists. My view is that trial lawyers and judges should have a say in what is to be eventually recommended.

1.6 My views on Bates have been sent to the Professor, the Home Office and to the CPS. Nobody has responded despite their being told that I was about to write about the fallacies.

2. MISMATCHES ON UPGRADING

2.1 The background to this is that the Database Board decided to upgrade some 24,000 cases where the SGM 6-point system had been used on the crime sample. The upgrading consisted of re-testing those samples using the SGM Plus 10 point system.

2.2 The somewhat surprising result was that in some 3,600 cases the SGM Plus comparison with the suspect's profile disclosed a "mismatch". In other words, the original 6-point match (which carried a frequency of some 1 in 50 million) was shown by the SGM Plus (the 1 in the order of 1 in a billion frequency) to be "false" in that the original suspect was now positively ruled out.

2.3 Initially, the Home Office refused to run any further checking of these 3,600. Eventually, in August 2006, they were persuaded to check a sample of 100 cases to see if any suspect had been convicted of an offence connected with the crime from which the crime sample had been taken.

2.4 The good news is that 99 of those were cases where the suspect had never been arrested and the other one was similar. The Home Office immediately concluded that the issue was closed but my last information is that Professor Wiles was not satisfied with leaving it there.

2.5 The scientists and others who were not, and are not, in favour of checking these cases rely, in part, on their opinion that if somebody had been wrongfully convicted the appeal system (perhaps with the CCRC as a safety net) is good enough to catch such miscarriages. I don't agree. 

2.6 The CCRC are fully aware of all these developments.

3. NUFFIELD BIOINFORMATION CONSULTATION

3.1 The Nuffield Foundation have set up a working party to examine and report, inter alia, on the use of bioinformation in criminal cases.

3.2 They will be asking people from various parts of the criminal justice system to help them.

3.3 I have pressed them to invite somebody from the CBA.
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