JUDICIAL INDICATIONS OF SENTENCE

CBA WORKING PARTY

INTRODUCTION

1. We have been asked to contribute to a debate initiated by the Deputy Chief Justice, Judge L.J. as to whether the practice of judicial indications of sentence enshrined in the case of R v Turner [1970] 2 QB 321, should be revisited. In the body of this report we analyse the history of events before and since Turner and have concluded that we agree that the time is right for change. 

2. There is a growing body of practitioners who work within the Criminal Justice System who see the benefit of allowing a Judge to give an early indication as to likely sentence. With the correct safeguards and procedure in place, which would allow for uniformity of such a system, it could be properly implemented. 

3. Such a system must reflect the fundamental principle that a defendant should never be put under undue pressure to plead guilty. The decision as to whether to plead guilty is, and must remain the defendants. Defendants often receive strong advice from counsel, but without the benefit of knowing that counsel’s opinion as to sentence is/ may be correct, they are not willing to follow the advice. 

4.  If a defendant instructed his/her counsel to actively seek an indication from the Judge, we feel that  rather than placing such a defendant under undue pressure, it would allow the defendant to be fully informed as to the options available to him.  This would avoid the mischief in Turner  of pressure from a judge initiated indication. 

5. Furthermore, anecdotal evidence suggests that the Turner guidelines are not uniformly followed. The extent of this abuse is difficult to evaluate, as those defendants who have benefited from non-compliant indications are normally unlikely to appeal. However,  as our historical analysis shows, there have been a number of recent occasions when cases have reached the Court of Appeal on this very point. 

6. We are in favour of a system that allows for judicial indication of likely sentence upon both plea of guilty and, if appropriate, conviction following a trial. If a system were to be implemented to allow for such indications, it would have the following benefits:

a) It would result in an increase in early guilty pleas.

b) It would allow an accused to make an informed decision as to whether to plead guilty.

c) It would assist in the efficient running of the Criminal Justice System by reducing the number of contested trials.

d) It may reduce the number of unduly lenient sentences.

e) With proper safeguards no defendant would be pressurised into pleading guilty.

f) With a proper procedure in place, it would not offend the first principle of criminal law that justice is done in public. 

BACKGROUND

7. Judicial indication of sentence is a difficult issue which has been addressed by the appellate courts on a number of occasions. Prior to the leading case of R v Turner, it was not an unusual practice for counsel to see a Judge in chambers to obtain an indication as to the likely sentence if a guilty plea were to be entered that day. This would often occur in the absence of Crown counsel, a solicitor or in fact a short hand writer. Also Judges dealing with such requests did so in different ways. Some simply refused to give any indication, others who did give an indication would rather the view not be expressed to the lay client as coming directly from the Judge, others did not mind. The result was a varied practice depending on forum, which led to difficulties when Judges did not follow what defendants had been led to believe was the likely sentence. Often this was as a result of a misunderstanding of what had been indicated. This was often exacerbated by the lack of any agreed record of what had actually been said. 

8. In the case of Turner, the Court of Appeal set out a series of principles. At that stage the inclination was towards stopping the practice of sentence indication or ‘plea bargaining’ as it is more colloquially known. The fundamental principle then , as now, was that a plea of guilty must be voluntarily entered. A defendant should never be placed under any pressure to plead guilty. If a defendant was told that the Judge would not send him/her to prison if a guilty plea were entered that day, or would pass a sentence making him a short term prisoner, that may amount depending on the circumstances, to placing a defendant under undue pressure. Whilst counsel could give strong advice (within reason), such an indication from the court was deemed unacceptable. A fundamental principle of the Criminal Justice System is that justice should always be transparent and administered in open court. In giving judgement Lord Parker C.J  made the following observations to assist  judges, counsel and solicitors;

“ - Counsel must be completely free to do what is his duty, namely to give the accused the best advice he can and if need be, advice in strong terms. This will often include advice that a plea of Guilty, showing an element of remorse, is a mitigating factor which may well enable the court to give a lesser sentence than would otherwise be the case. Counsel, of course, will emphasise that the accused must not plead Guilty unless he has committed the acts constituting the offence charged.

- The accused, having considered counsel’s advice, must have  complete freedom of choice whether to plead Guilty or Not Guilty

- There must be freedom of access between counsel and judge. Any discussion, however, which takes place must be between the judge and both counsel for the defence and counsel for the prosecution. If a solicitor representing the accused is in the court, he should be allowed to attend the discussion, if he so desires.

- The Judge should, subject to the one exception referred to hereafter, never indicate the sentence which he is minded to impose. A statement that on a plea of Guilty he would impose one sentence but that on a conviction following a plea of Not Guilty he would impose a severer sentence is one which should never be made.

- The only exception to this rule is that it should be permissible for a judge to say, if it be the case, that whatever happens whether the accused pleads guilty or Not Guilty, the sentence will or will not take a particular form, e.g. a probation order or a fine, or a custodial sentence.

- Where any such discussion on sentence has taken place between judge and counsel, counsel for the defence should disclose this to the accused and inform him of what took place”.

9. It became apparent to the appellate courts, as a result of a series of cases, that the Turner principles were not being universally followed. However, the principles set out in Turner have been consistently applied in the Court of Appeal in a number of cases of which these are a few; R v Ryan [1977] 67 Cr App R 177; R v Grice [1977] 66 Cr App R 167; R v Bird [1977] 67 Cr App R 203; R v Smith [1990] 1 WLR 1311; R v James [1990] Crim LR 815.

10. Due to the number of cases coming before the Court of Appeal where there were disputes as to what a judge had indicated in respect of sentence the matter was addressed again in Attorney-General’s Reference No. 44 of 2000 (Robin Peverett) [2001] 1Cr App R 416. The Court emphasized that “the anguish on all hands caused by this lamentable history of the matter could have been avoided had counsel seen fit to take note of what this Court has so often said about not seeing a judge privately with regard to sentence”.

11. As a result of Peverett, the Attorney General issued guidelines on the acceptance of pleas; AG’s Guidelines on the  Acceptance of Pleas [2001] 1 Cr App R 28. The guidelines are as follows;

“Justice in this jurisdiction, save in the most exceptional circumstances, is conducted in public. This includes the acceptance of pleas by the prosecution and sentencing.

The Code for Crown Prosecutors sets out the circumstances in which pleas to a reduced number of charges, or less serious charges, can be accepted. Where this is done the prosecution should be prepared to explain their reasons in open court.

The Court of Appeal has said on many occasion that justice should be transparent; only in the most exceptional circumstances would plea and sentence be discussed in chambers. Where there is such a discussion, the prosecution advocate should at the outset, if necessary, remind the judge of the principle that an independent record must always be kept of such discussion. The prosecution advocate should make a full note of such an event, recording all decisions and comments. This note should be made available to the prosecuting authority.

Where there is to be  discussion on plea and sentence and the prosecution advocate takes the view that the circumstances are not exceptional, then it is the duty of that advocate to remind the judge of the relevant decisions of the Court of Appeal and disassociate himself or herself from involvement in any discussion on sentence. The advocate should not do or say anything which could be construed as expressly or impliedly agreeing a particular sentence, (this sentence is likely to require amendments should our proposals be followed see paras. 29 & 30). If the offence is one to which section 35 of the Criminal Justice Act 1988 applies the advocate should make it clear that the Attorney General may, if he thinks fit, seek the leave of the Court of Appeal to refer the case for review under section 36 of that Act.

When a case is listed for trial and the prosecution form the view that the appropriate course is to accept a plea before the proceedings commence or continue, or to offer no evidence on the indictment or any part of it, the prosecution should whenever practicable, speak with the victim or the victim’s family, so that the position  can be explained and their views and interests can be taken into account as part of the decision making process. The victim or victim’s family should then be kept informed and decisions explained once they are made at court”.

12. The Practice Direction (Criminal Consolidated) [2002] 3 ALL ER 94; 1 W.L.R 2870, further consolidated and summarised the observations made by Lord Parker C.J in Turner.  

“45.1 An advocate must be free to do what is his duty, namely to give the accused the best advice he can and. If need be, advise in strong terms. It will often include advice that a plea of guilty, showing an element of remorse, is a mitigating factor which may well enable the court to give a lesser sentence than would otherwise be the case. The advocate will, of course emphasise that the accused must not plead guilty unless he has committed the acts constituting the offence(s) charged.

45.2 The accused, having considered the advocate’s advice, must have complete freedom of choice whether to plead guilty or not guilty.

45.3 There must be freedom of access between advocate and judge. Any discussion must however, be between the judge and the advocates for both sides. If  counsel is instructed by a solicitor who is in court, he too should be allowed to attend the discussion. This freedom of access is important because there may be matters calling for communication or discussion of such a nature that the advocate cannot, in his clients interest, mention them in open court, e.g. the advocate, by way of mitigation, may wish to tell the judge that the accused has not long to live because he is suffering from cancer of which he is and should remain ignorant. Again, the advocates on both sides may wish to discuss with the judge whether it would be proper in a particular case, for the prosecution to accept a plea to a lesser offence. It is imperative that, so far as possible, justice must be administered in open court. Advocates should, therefore, only ask to see the judge when it is felt to be really necessary. The judge must be careful only to treat such communications as private where, in fairness to the accused, this is necessary.

45.4 The judge should, subject to the one exception, never indicate the sentence which he is minded to impose. The exception is that it should be permissible for a judge to say, if it be the case, that, whatever happens, whether the accused pleads guilty or not guilty, the sentence will or will not take a particular form. Where any such discussion on sentence has taken place, the advocate for the defence should disclose it to the accused and, subject to the exception of those matters of which he should remain ignorant, such as concern of which he is unaware, inform him of what took place.

45.5 Where any such discussion takes place it should be recorded either by a tape recorder or a shorthand writer”.

13. The clear line of authority at Common Law is that the Turner principles should be followed, and  failure to do so would result in the quashing of  conviction and the ordering of a venire de novo, or a reduction in sentence. There is no statute in force that deals specifically with the topic. 

14. The issue of indications as to sentence was re-addressed  in Lord Runciman’s Royal Commission. The findings of that Commission were in favour of permitting a request by a defendant to the judge, as to likely sentence that would be imposed, at that stage of the proceedings. It was not in favour of the judge indicating what sentence would be imposed pre trial and after trial, that being deemed as amounting to undue pressure. 

15. The issue was addressed again in the Auld Review, in the chapter 'Advance Indication of Sentence'.  Whilst Auld was against credit for early guilty pleas, he ultimately recommended that a defendant if he instructed his counsel to do so, could ask the judge to indicate the maximum sentence that would be imposed following  a guilty plea and the possible sentence following trial. 

16. If our proposals are to be followed it may well require  change to the Codes of Practice.  The Code of Conduct of the Bar, Written Standards for the Conduct of Professional Work, para. 12.3 to 12.5 deals with advice on plea. In summary it sets out that defence counsel should explain to the accused the advantages and disadvantages of a guilty plea and make it clear to the accused that he has a complete freedom of choice as to plea. The responsibility for the plea is the accused’s and the accused should only plead guilty if he is guilty.  Added to this would need to be rules as to the circumstances in which an indication as to sentence should be sought. It would need to be a requirement that defence counsel endorse their brief that the defendant has requested a sentence indication. If such an indication of sentence is sought, and the offence is one to which section 36 of the Criminal Justice Act 1988 applies, defence counsel must advise the defendant of the fact that any indication is not binding on the appellate court. 

17. For such a system to work, it would require counsel for the defence to be sufficiently familiar with the papers in order to be in  position to advise his/her lay client as to whether to seek an early indication of sentence. Likewise, Crown counsel would have to be in a position to assist the court as to the facts and sentencing guidelines. It will be extremely important that sentence indications, if sought at all, are sought at an early stage, in order to maximise potential credit for plea, in accordance with the 'sliding scale' to which judges now must have regard following the recommendations of the Sentencing Guidelines Council and the sentencing provisions of the Criminal Justice Act 2003. Where appropriate, judges will need to be able to give indications at the Plea and Case Management hearing. 

18.  To ensure effective implementation, any proposals would have to address case management issues.  A fee structure would have to be in place so that counsel were properly remunerated for the additional work this would require.   

RESPONSIBILITES OF THE JUDGE

19. It goes without saying that the Judge must retain a discretion to refuse to give  an indication, or to reserve his position until such time as he has sufficient grasp of the case, or a pre sentence report, (which we think will be vital in most cases involving sexual offences). 

20. It may be inappropriate to give an  indication for a number of reasons. For example, the true extent of the defendant’s culpability may only become apparent once the evidence has been heard. Equally the judge must consider the effect of any indication in cases involving a vulnerable defendant, where the duty to avoid undue pressure is particularly apparent. Similarly, a judge might feel that he has sufficient information to be able to give a sentence indication if the plea is guilty, but completely unable to give an indication of the likely sentence upon conviction. 

21. Of importance is that the judge from whom such an indication is sought is sufficiently familiar with the papers to give a proper indication as to likely sentence. Furthermore, if the judge does not feel equipped to give such an indication he/she must retain the right to refuse to give such an indication. If a judge refuses to give an indication, it should remain open to the judge to review that decision as the case develops.  We can imagine a scenario, for example where a judge having initially refused to give a sentence indication hears evidence at trial which although falling short of the legal defence of duress provides significant mitigation to the defendant. In these circumstances, we suggest it must be permissible for the judge to then give an indication. We would add our view that this should only apply where the defendant repeats his earlier request for such an indication. Were it the case that the judge in this scenario could give an indication of his own motion, we perceive there may be justifiable complaint of undue pressure upon a defendant at a particularly vulnerable stage of the proceedings.

22. A judge should only initiate the giving of an indication if the circumstances set out in Turner arise for example, the sentence will remain the same irrespective of a plea or a trial.

23. Under our proposals, once an indication has been given, in our view that should bind both the judge who gave the indication and any other judge seized of the case thereafter, provided that the plea is entered during the same stage of the proceedings in which the indication was given. For example, were an indication to be given at a pre trial directions hearing, and a plea entered either on that occasion or on a later date but before commencement of trial, the indication would bind the court.  This is without prejudice to the new statutory regime envisaged by the Criminal Justice Act 2003, under which a ‘sliding scale’ of credit for plea will it seems apply. However, once trial commences any pre trial indication ceases to bind the court.

DUTIES OF THE PROSECUTION

24. As demonstrated by those cases in which sentence indications have impacted upon references to the Court of Appeal by the Attorney General under section 36 Criminal Justice Act 1988, it is vital that prosecution counsel are not acquiescent on occasions when defence counsel seek an indication, but are always mindful of their duty to the case as well as their duty to  assist the court as to powers and obligations when considering sentence.

25. By reason of  24 above, it should be a requirement in all but exceptional cases that proper notice is given to the prosecution of an intention to seek a sentence indication. Proper notice should normally be in writing to the Crown Prosecution Service; such notice to be received at least two working days prior to the date of the hearing at which a sentence indication is to be sought. Wherever possible, such notice should be seven days prior.

26. The import of proper notice is that prosecution counsel has a duty to consider the strengths and weaknesses of the case, the desirability of accepting pleas on any basis less than the full case represented by all counts on the indictment and all the evidence, and to research relevant sentencing authorities or guidelines. Moreover, we encourage discussion between counsel as to the aggravating and mitigating features in the case; such discussion to take place before the sentence indication hearing, in order that judges are given as much help as possible in assessing the appropriate sentence  during the hearing itself. In all cases brought to the Court of Appeal by the Attorney General under section 36 Criminal Justice Act 1988, aggravating and mitigating features  are identified at an early stage. After some discussion, we feel that this approach could be developed in all cases at first instance.

27. An exceptional case, where proper notice cannot be given, might arise when a defendant, perhaps on the date of  a directions hearing or at trial, expresses a desire for a sentence indication. In such cases, prosecution counsel must fulfil the duties set out in 26 above before any approach to the learned judge. If prosecution counsel requires time, perhaps overnight, to consider and consult, then time must be given. Where it is important, the learned judge can be told the date on which the defendant first expressed a desire for a sentence indication, notwithstanding that a delay has then occurred because of the need for prosecution counsel to fulfil his duties.

28. Prosecution counsel must be mindful of the need to ensure that the learned judge, if asked to give a sentence indication, is in possession of all the relevant material in the case. This includes;

a. All of the evidence on which the prosecution relies

b. Sufficient detail of any previous convictions recorded against the defendant, to enable the learned judge to consider the case in the context of the defendant’s antecedent history. This is particularly important where previous convictions may be relevant to statutory sentencing requirements (e.g. Criminal Justice Act 2003 sentencing provisions)

29. Where all of the material under 28 (a) above is not available, for example because the request for an indication arrives at an early stage in the proceedings, prosecution counsel must;

a. Inform defence counsel of this fact, indicating a date by which all of the prosecution evidence will be served; suggesting that the sentence indication should only be sought thereafter

b. If, notwithstanding the above, defence counsel applies to the learned judge for an indication and is heard, inform the learned judge of the matters in a above. In such a situation, prosecution counsel should indicate wherever possible those areas of evidence upon which material is yet to be served. In such cases, prosecution counsel should ask the learned judge not to indicate sentence until service of the case is complete. We recommend that the learned judge should normally acquiesce to such a submission, unless in his view the material yet to be served could not impact upon the likely sentence.

30. In cases where the defendant desires an indication on any basis less than a plea to the whole of the prosecution evidence, there must be discussion between counsel as to any agreed basis of plea before any indication is sought. Where there is agreement, the basis of any proposed plea must be reduced to writing and placed before the learned judge. Where there is no agreement, prosecution counsel should ask the learned judge not to indicate sentence. We recommend that the learned judge should normally acquiesce to such a submission, unless in his view  the whole of the prosecution case can be dealt with on the basis proposed by the defendant without the necessity for a Newton hearing. In such a case, the learned judge may proceed to give a sentence indication.

31. Where a sentence indication hearing is held, it should be in open court wherever possible. If, for example in a multi-handed case where only one defendant seeks an indication, an open court hearing is undesirable, it should be in court sitting in chambers. Only in exceptional circumstances, for example where defence counsel wishes to impart confidential information as to the defendant’s state of health of which even the defendant is unaware, or in cases where the defendant has the benefit of a ‘text’ in mitigation, should the hearing be in the learned judge’s room.

32. It is essential that sentence indication hearings are recorded. In any case in which the defendant subsequently appeals, we recommend that it should be the duty of those instructed for the defence on appeal to place a transcript of the sentence indication hearing before the appellate court. In any case in which the prosecution subsequently appeals, we recommend that it should be the duty of those instructed for the prosecution on appeal to place a transcript of the sentence indication hearing before the appellate court.

33. In cases to which section 36 Criminal Justice Act 1988 apply, prosecution counsel’s duty shall be limited to indicating to the judge and defence that the statutory regime under Section 36 applies, together with his normal duty to inform the learned judge of relevant sentencing authorities and guideline cases.  It follows that  before any indication is given in such a case, prosecution counsel has a duty to guide the learned judge as to the appropriate starting point for sentence. Any concerns the prosecution have about leniency  should be expressed prior to the giving of the indication. It shall not be the duty of prosecution counsel, following an indication of sentence, to comment on whether if such a sentence were passed, that it would be referred. We think it would be unseemly, and would undermine the proposed system, if sentence indication hearings became no more than a ‘bidding war’ between counsel and the Judge. The decision whether to refer the case pursuant to section 36 shall remain a matter for the Attorney General in consultation in the normal way. 

DUTIES OF THE DEFENCE

34. The lead in seeking an indication on sentence must come from the defence. It does not have to be defendant led but must carry the full consent of the defendant. Any agreement to seek an indication must be in writing and signed by the defendant. It must also be in writing that the defendant has been advised, when applicable, of the prosecution power to appeal under section 36 CJA 1988.

35.  The process should only occur when there is an agreed basis of plea. Judges should not give indications on the basis of a hypothetical factual basis.

36. Any indication by one judge should be binding on a different sentencing judge. If this process occurs at the PDH / Plea and Case Management Hearing, then the judge who gives the indication will seldom deal with the sentence. Some creative listing may be required.

37. The special position of young and vulnerable defendants must be recognised. A wide consultation by the defence may be necessary in such cases. The question of a psychiatric report may arise.

38. Although it is anticipated that this process should occur at the PDH there should be no bar to this occurring at any time. Of course the sliding scale for credit for a guilty plea as proposed by the SGC will come into play here, and there may be cases where this will limit the judge from giving any meaningful indication.

39. The process should normally occur in open court. If a public interest immunity issue or a 'text' arises it may be possible for the defence and the Prosecution to see the judge ex parte of a co-defendant. The existing law should apply.

40. One of the problems that will arise in practice is the process occurring at such an early stage. The defence will have to see their client and have a conference with counsel. A person at the appropriate level in the CPS  will have to be spoken to. There may be many legal issues that a defendant will want resolved before he pleads guilty; hearsay, bad character, confessions, identification, entrapment evidence, surveillance evidence.

41. One of the problems that often arises is permission from the LSC in contract cases for permission for various developments. The new case management provisions should ensure that judges have powers to prevent undue delay.

42. In many cases confiscation proceedings are mandatory. It will of course be defence counsel's duty to warn the defendant that the judge, even if he is prepared to give an indication on sentence, will not be able to give any indication in respect of confiscation.

MAGISTRATES COURT

43. We are of the opinion that this system could be applied to the Magistrates Court. We note of course that the provisions of Para. 6 of Schedule 3 of the Criminal Justice Act 2003, which amends section 20 of the Magistrates Court Act 1980 allow a defendant to request an indication of whether a custodial sentence or non custodial sentence would imposed if he were to be dealt with summarily for the offence and plead guilty. In such circumstances, were a defendant to reject any indication and proceed to trial, it would follow that the bench would be disqualified from deciding the case.

CONCLUSIONS

44. The Criminal Bar Association has long supported the need for reform in this area. As out historical analysis shows, there are instances where the practice enshrined in Turner has and continues to be more honoured in the breach than in its observance. Runciman, Auld and now the Deputy Chief Justice all recognise the benefits of having a uniform practice  consistent with ‘open justice’ considerations. We agree and commend this report to the CBA committee.
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