ADVICE ON SENTENCING FOR OFFENCE OF THEFT FROM A SHOP

RESPONSE OF THE CRIMINAL BAR ASSOCIATION

The Sentencing Advisory Panel has produced advice on sentencing for the offence of theft from a shop.  The consultation paper raises questions about the seriousness of the offence, weighing the relatively low level of harm caused against the generally high level of culpability of the offender.  Section 143 of the Criminal Justice Act 2003 now provides for previous convictions to aggravate an offence where the court considers that to be reasonable.  Many offenders appearing before the courts for sentence for this offence have a large number of previous convictions and therefore the Panel has considered the circumstances in which previous convictions should influence sentencing for this offence and the extent to which sentences should be increased.  The Panel posed a number of questions.

Question 1:

We agree with the overall assessment of seriousness of the offence of theft in terms of culpability and harm for the reasons set out in paragraph 31 of the paper.

Questions 2 and 3:

We do not consider the fact that an offender is accompanied by a child (not actively involved in the offence) should make the offence more serious unless it can be proved by incontrovertible evidence that the child’s presence was deliberate in order to create an impression of honesty or to create a diversion.  We consider that this would in fact be extremely difficult to prove.

Where there is evidence of the direct use of a child by the offender we do consider that the offence will be more serious.

We consider that it is irrelevant that the offender is the sole or primary carer for the child.

Question 4:

We consider that the direct use of a child in the offence should not warrant an immediate custodial sentence as a starting point for sentence.  We consider this to be a single aggravating feature, which should be considered in light of any other aggravating features present.  We do not consider that the use of a child changes the nature of the standard offence to the extent an immediate custodial sentence should be the starting point for sentence. 

Question 5:

Section 143 of the Criminal Justice Act 2003 provides that the court must consider the offenders culpability in committing the offence, therefore in committing an offence in breach of an order which has banned the offender from the store targeted must be a relevant factor.  We submit that care must be taken to ensure the offender is not punished twice for the breach, particularly where at the time of sentence, the breach has not been charged as a separate offence.  We consider in all cases where there is a breach, there should be a separate charge. 

We consider that the offence is not automatically more serious where there is a breach of an ASBO rather than a civil banning order.  Much will depend upon the behaviour which led to either order being granted.

Question 6:

We consider in all circumstances where there has been use of force or violence or intimidation a separate charge should be brought.  We envisage, however, where a guilty plea to the theft is entered and the Prosecution do not proceed on the ‘assault’ there may be difficulty in ensuring the offender is prosecuted and sentenced appropriately for all the harm caused.

We do consider that use of force, violence or intimidation is an aggravating feature of the offence itself and changes the nature of the ‘standard offence’ thereby making it more serious.

Question 7:

We do consider the value of the goods stolen to be significant in assessing the seriousness of the offence, particularly given that this is often going to be the sole aggravating feature.  In many cases, however, a high value may be indicative of other aggravating features such as planning and the involvement of others.

Question 8:

We do not consider the fact that goods are recovered should influence the assessment of the seriousness of the offence.  We do not consider it to be a relevant feature of the offence itself nor a relevant factor relating to the offender.

Question 9:

We consider that the commission of an offence by a gang or group is a highly significant factor for sentencing purposes.  An offence committed by more than one person is likely to have a greater degree of pre-planning and premeditation and is likely to increase the risk of physical harm or threat of violence and intimidation.  We consider it indicates a higher level of culpability.

Question 10:

We consider that the fact that an offence was committed in desperation or need is an aspect of the personal mitigation of the offender rather than mitigation of the seriousness of the offence.  The motivation behind the commission of the offence is a factor which is personal to the offender rather than a feature of the offence.

Question 11:

We do not consider there are any other mitigating factors than the ones identified in the Council guideline.

Question 12:

We consider any offence which has no aggravating features should be considered a ‘standard offence’.

Question 13:

We agree that the appropriate starting point for a standard offence is a conditional discharge or a fine.  The standard offence is likely to have been committed by a single offender and is likely to be of relatively low value.

Questions 14 and 15:

We agree that where the only aggravating features present are low level intimidation or threats, planning signifying a ‘spree’ and some related damage make an offence serious enough that only a community order would be appropriate.

We consider the community order threshold would be passed where the offence is committed by a number of offenders.

We also agree that where there is significant intimidation or threats, physical violence and slight harm, high level of planning and significant related damage the custody threshold will be passed.  We do not consider this to be the case where a child is used in the commission of the offence.  

Other offence-specific factors which should be considered relate to the number of aggravating features present, the overall effect of these features and the role of each offender in relation to each aggravating feature.

Question 16:

We do not consider that the term of a custodial sentence should be prescribed.  An offence which bears a number of aggravating features might merit a custodial sentence although a single aggravating feature might be of such significance a longer term of imprisonment is justified, for instance, where a significant degree of violence is used.  We note, however, that it is difficult to envisage a situation where the level of violence is such that an offence of robbery will not be charged, or a separate charge of assault.  

We consider that each case must be judged upon it’s own facts taking into account all aspects of the offence actually committed.

Question 17 and 18:

The sentence imposed for previous offences will be a highly significant factor in determining sentence for the current offence.  The sentencing court in assessing the offender’s culpability will need to assess responses to previous sentences, any intervening sentence (e.g. a community order for an unrelated offence to which the offender is responding).  The offender’s previous criminal record will influence the sentencing court in a similar way.  The court will need to consider the length of time between offences, the nature of the previous offences in order to assess responses to previous sentences and the culpability of the offender.

Question 19:

We consider it to be highly desirable to reflect the recommendation from the Council of Europe in sentencing guidelines.

Question 20:

Insofar as they can be relevant to the seriousness of the current offence, we consider that previous convictions should only be relevant if they are for other theft or dishonesty offences.  We do not consider that other types of previous convictions should aggravate the current offence.  The previous convictions must bear some relevance to the current offence before being capable of aggravating it.

Question 21:

Where there is a significant gap in offending or a lapse of time since the last offence, previous offences should not aggravate the current offence.  We consider it would be unreasonable to do so.

Question 22:

We do not consider a ‘failure to respond to previous sentences’ to be an aggravating factor.  We consider that this is an offender-specific factor which can adversely influence the sentence.

Question 23:

We do not consider it desirable or possible to set out an approach that includes consideration of the effect of previous convictions.  Whilst there are many features which are common both to the offence and the offender, each offence and each offender must be considered separately.

Question 24:

We prefer Option 1, which allows for a more flexible and proportionate approach to the sentencing exercise.

Question 25:

We consider the definitions of ‘persistent’ and ‘seriously persistent’ are too restrictive and may result in a disproportionately punitive approach.
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