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Improving the Criminal Trial Process for Young Witnesses – A Consultation Paper

--------------------------------------------------------------------

Response by the Criminal Bar Association

---------------------------------------------------------------------

1.  Introduction

The Criminal Bar Association (CBA) is pleased to have the opportunity to respond to this Consultation Paper issued by the Office for Criminal Justice Reform and supported by the Attorney General, the Minister of State at the Home Office and the Parliamentary Under Secretary of State at the Ministry of Justice.

The CBA has a long and successful history of involvement with government departments, voluntary organisations and other agencies in this complex and demanding area, adding a significant degree of expertise from the membership of the Association to the debates on, and development of, policy and statute concerning young witnesses in the criminal trial process.

1.1 We acknowledge the many advancements that have been made in this area over the last 10 years and recognise that the experience of young witnesses in the pre trial, trial and post trial parts of the criminal justice process have improved and developed out of all recognition.

With each new and implemented initiative the CBA has been keen to promote, educate and train to encourage best practice amongst its membership.  In this regard the CBA has undertaken an unprecedented period of training over the last 10 years to meet the demands of the fast developing criminal justice legislation and new initiatives, especially those concerning the treatment of young and vulnerable witnesses and young defendants. 

1.2  We of course acknowledge, as set out in the forward to the Consultation Paper, that giving evidence in court can be an onerous and difficult undertaking for many adults and for young people or those with learning difficulties; it is even more so where young witnesses are expected to give evidence against people that they know and at one time trusted.  The underlying principle in Part II of the Youth Justice and Criminal Evidence Act 1999 (the Act), that witnesses should be able to give their best evidence, clearly applying to all witnesses, underwrites the use of the highly successful “Special Measures” that have assisted witnesses in giving their evidence in a variety of cases since their introduction.

1.3  There are many highlights in the Consultation Paper, which we will deal with in more detail later, however we continue in particular to be concerned about the practicality or indeed the need to “activate” Section 28
 of the Act. We are firmly of the view that with all of the advances in the protection for witnesses in the criminal trial process over the past 20 years there is little to be gained by the activation of this section.  Generally we do not agree that there are significant benefits to be had from this section and much of what was intended by its introduction has now been met or could be met by other measures.  The suggested implementation of this section does not deal with the complex practical problems or the potential unfairness to defendants, many of whom are vulnerable themselves.

The government has sought extensive consultation on this section and commissioned research which, in summary, concluded that time has passed since the Pigot Report
, which first suggested the idea of pre trial cross examination for child witnesses in order to remove them from the adversarial trial process.  Not only has time moved on but attitudes in prosecuting and defending, and indeed trying cases involving child witnesses, have developed for the better.

The introduction of pre-recording a child’s evidence in chief, playing that evidence to the tribunal of fact at trial and the child being cross examined via a TV link with the child being away from the court building or at least out of the court room has improved the nature and method of receiving a child’s evidence in a criminal court.

Cross examination requires a great range of material being available to the advocate.  This includes the defendant’s instructions, the preparation of the defence case including the taking of witness statements for the defence, and the whole of the prosecution case which should be served, including unused material, the prosecution having completed their enquiries and made proper disclosure to the defence. 

There is also the risk that in having pre-trial cross-examination close to or following on from the recorded evidence in chief, counsel for the defendant will not be available for the trial which almost inevitably will take place many months later. New counsel may take a different view of the cross examination conducted earlier or may have further information available to them by the time the trial takes place, we examine the problems later.

1.4  Other highlights surrounding breaking the “straight jacket” of the legislation have been considered by the Association.  For some time the CBA has argued for more prosecutorial control over how vulnerable witnesses give their evidence in court.  The “one size fits all” approach of the Act regarding the “Primary Rule”
 has made prosecuting cases in the best way according to the nature and ability of the witness very difficult.  It is the common experience of prosecuting counsel that they have found their cases hampered by the restrictive nature of the Act and unnecessary mental gymnastics have had to be employed in order to present a case to the greatest advantage commensurate with counsel’s duty.

We are pleased to see a move towards, or proposals for, increased flexibility of approach concerning young witnesses and how they may give their evidence.

1.5 In the main we agree with the Consultation Paper in concluding that there is scope for improvement across the board in bettering the experience of young witnesses.  Delay and listing problems are always difficult to over come.

The management of cases is complex and for a variety of reasons, many of which are unforeseen, trials involving young witnesses may be delayed.

The approach favoured by the Association is one encouraging better case management with a greater emphasis on the needs of the case rather than the court.  Time tabling of witnesses outside the general flow of a case to ensure that they get called is essential.  A willingness on the part of Courts to “lose” other time to accommodate young witnesses and employ a more flexible approach is important, and again we acknowledge the improvements made by Court Administrators.  It is an obvious point, but those cases moved to make way for cases involving young witnesses have witnesses in them as well and striking the right balance is important. 

1.6 We have much to comment upon regarding the questioning of young witnesses and the concerns expressed about questioning techniques and styles. The Association, through its education work, has made significant progress in training the membership in this area.  There already exists a vast resource in expertise concerning the treatment and questioning of young witnesses within the criminal Bar and again it must be recognised that there is an important balance to be struck between the requirements of a fair trial for a defendant and the needs of particular witnesses especially the young.

We now deal with the main part of our response to the questions raised in the Consultation Paper:

2.  Chapter 3: Video – recorded cross-examination or re-examination (Section 28 of the YJCEA 1999)

2.1 As set out in the introduction, this we believe to be the most controversial and problematic of all the special measures.

The Association played a part in the consultation process conducted prior to the report written by Professor Birch
.  We do not intend to repeat here in detail the contents of Professor Birch’s report.  We are also aware of the detail of a soon to be published article by Laura Hoyano
 in the Criminal Law Review commenting on this Consultation Paper and paying particular attention to the issue of Section 28.

Commentators have written on this topic emphasising the fact that the Section, or something like it, has formed a part of criminal justice practice in other common law jurisdictions
; it apparently works well with the full cooperation of the defence.  There are however many unexplained practical difficulties with this section which continue to inform the Association’s opposition to, and concern over, this pre trial cross examination.

2.2  The scheme envisaged by Pigot was set against the background of the time that the Advisory Group were considering the role of children in the criminal justice system.  Children’s evidence was viewed with significant legislative, Judicial and practitioner scepticism.  A child was assumed not to be a competent witness in a criminal case and, even where competence was established, the rules regarding corroboration made clear that a child who complained of a sexual offence was a witness whose evidence could not be taken at face value.  The concept of having, effectively, a single child witness providing the unsupported evidential basis for a criminal trial in the Crown Court was impossible until the rule requiring corroboration in this type of case was abolished by Parliament.

2.3  In broad terms, prior to the mid eighties children were not trusted as credible witnesses, the assumption being that their evidence was not capable of belief because of their age.  The criminal justice system was then fiercely adversarial, many thought rightly so, given that a defendant’s liberty was at stake and therefore the prosecution evidence had to be subjected to the most rigorous of scrutiny.

Attitudes have changed, questioning techniques relevant not just to child witnesses but to vulnerable adult witnesses and vulnerable defendants have altered significantly.  There is always room for further development and undoubtedly some practitioners still see their role in terms of those former times, but we believe that there have been vast improvements in practitioner attitudes and questioning techniques of young witnesses.

Judicial intervention or assistance is still not what it might be in such cases however we are of the firm view that there has been a “sea change” in the attitude by practitioners to questioning child witnesses.

2.4  We agree with Professor Birch that there is little to be gained from any piloting of this Section as the structures would not be in place for pilot schemes any more than for a country wide implementation.  We have deep reservations about any implementation of this Section, even on the very limited basis that the Consultation Paper proposes, for the following reasons:

i)  there is no proper idea at present as to the timing of the proposed pre trial cross examination or re examination.  The original Pigot model envisaged that the child’s evidence-in-chief, cross-examination and re-examination would all take place at a similar time and substantially prior to the trial.

The original Pigot “core expression”: -

“…children who come within the ambit of our proposals…ought never to be required to appear as witnesses in the Crown Court.” 

can still be achieved, we deal with this later.  We see no need for any child witness to be in the court building, there is no reason why there should not be specialist child witness locations available for all child witnesses
 remotely linked to the Court.  The logistical problems of the presence of court staff in a remote TV link room and the handling of exhibits to be used with the child are easy to overcome.

ii)  The current timing of the recording of a child’s evidence in chief tends to be within hours or at least days of the complaint being made to the police.  At this time the interview is both an investigative tool, to discover who is alleged to have committed the offence, and an evidential mechanism to record as soon as possible the child witness’ evidence relating to the issue.  However, at this stage experience shows that time and again the quality of the information available to the police can be poor, the range of the evidence gathered additional to the child’s evidence but relevant to it may be complex and substantial and yet the drive is to record the child’s evidence almost in isolation to the rest of the case.  

The Home Office has been conducting a review and revision of “Achieving Best Evidence” which included consideration of secondary interviews “in chief” with the child witness to deal with evidential issues that occur after the first interview but during the investigation of the case.  Such second interviews would cover issues arising out of the defendant’s interview with the police, the Defence Case Statement and other important material in the prosecution case.

The purpose of this proposed second interview, conducted much nearer to the trial, is so that the child is not taken by surprise by questions from the defence on relevant and important matters that the child has not had the opportunity to consider and deal with in their first recorded evidential interview.

An adult witness can be spoken to by the police and further written statements can be obtained in response to defence claims or dealing with further prosecution evidence; why should a child witness be in a worse position?

iv)  Given the way in which criminal cases are investigated and develop under our current system, any attempt at holding cross examination at the beginning of the investigative process places the defence and the Crown at a significant disadvantage.  The prosecution will not have completed the whole of their “case” at this time and the defence will certainly have little or nothing by way of instructions or material from the prosecution in order to assess the weight of the evidence or plan any meaningful cross examination.

It is currently the common experience of the defence that issues concerning the service of case papers, especially the “disclosure” of unused material, are frequently dealt with late in the case time line and sometimes not until the trial date itself.  The provision of third party material continues to be a problematic and time consuming process. 

Practice is getting better, however the defence cannot prepare their case in full without receipt of the relevant prosecution paperwork.  We accept that the answer is to “fix” the problem, however successive initiatives to solve the disclosure problem have had little effect over the years.

v)  Pre trial cross examination would have to take place in the presence of the defendant in some truly workable form.  Traditionally the defendant is able to give instructions when watching cross examination in court, this is part of the right to a fair trial.  Prosecution counsel would want to be present and Pigot envisaged the Judge (ideally the trial Judge?) being present at this time.  We consider that the logistics of objecting to questions, the need for confidentially of receiving instructions and the presence of a trial judge add to the complexity of practically implementing this Section.

vi)  We fear that there would have to be a rider required for any early cross examination scheme; that a further recorded session for cross examination must be accommodated not by judicial discretion but as of right.  There are too many occasions where the defence would be at a disadvantage under any such scheme.

2.5  Pigot was seeking to cure a number of institutional “ills” of its time most of which have been dealt with by statutory developments and practice / procedure improvements.  

Getting a child’s evidence down at the first opportunity has its advantages but may cause as many problems as it solves.  If the primary reason for this method of collecting a child’s evidence is to assist in removing that child from the Court setting or the trial setting then this can be done with ease if there is a will so to do.

We repeat that we see no reason why the child has to be “in” the Court building.  Either the child can give her evidence from a remote location having watched the evidence in chief or, as Professor Birch suggests in her report, a revised Section 28 which takes place during the trial time may be employed but only in certain restricted cases as part of the new flexible approach to children’s evidence overall.

If cross examination is deemed to be too much for the child to undertake in the current system, via TV link even from a remote location, then cross examination could, exceptionally, take place away from the Court but during trial, this can then be shown live to the jury in Court and recorded for future purposes if need be.  At least this way the trial Judge has control over the evidence and all other important evidential requirements are maintained.

2.6  We appreciate that there are still powerful calls for the full retention of this Section however for the reasons set out above we remain unconvinced as to the need for or efficacy of this section.

We agree that reductions in delay, the resolution of listing problems, and flexibility in court administration will assist far more to achieve the aims intended.

(From the Consultation Paper)

Recommendation 1

That section 28 should be retained and implemented for use by the most vulnerable witnesses if this is the only way in which they would be able to give their evidence.

Namely:

· Very young
· Witnesses with terminal / serious degenerative illness
· Those with a mental incapacity but who are still capable of giving good evidence
Question 1

Do you agree that section 28 should be retained and implemented for the cross examination of the most vulnerable witnesses if this is the only way in which they would be able to give evidence?

Answer

In general terms we are opposed to the implementation of Section 28 for the reasons set out above.  Some type of “special circumstances special measure” may be deployed in exceptional situations, but again the question does not make it clear if this is to be done on the early cross examination model or otherwise.  Such cases would, we suspect, be rare and a mechanism to accommodate them could be devised but that would be better done under a separate section and one that dealt with the whole process of such a disadvantaged witness as envisaged in points 2 or 3.

Very young witnesses as a group are entirely different and treating them all as one is unhelpful.  If anything we would want to see detailed proposals for these rare cases which would come outside the general scheme of the existing special measures under the act.

Question 2

Have we identified all of the categories of vulnerable witnesses for whom this measure would be most beneficial or would you suggest others?

Answer

We would not expand this category of witnesses until we had seen detailed proposals for using a new special circumstances special measure.

Question 3

(a) If we implemented this proposal, would you envisage any practical difficulties in doing so?

Answer

We have covered the main practical difficulties above and would envisage that the re-writing of any scheme to accommodate rare and complex cases would in itself be highly problematical.

(b)  If so do you have any suggestions as to how we could solve the practical problems this proposal presents?     

Answer

When dealing with very young children it may be necessary for there to be a form of assessment of them in order to inform the court of their particular problems if, apart from their age, they have any.  In one regard this is already provided for in the intermediary provisions in Section 29 of the Act where experience is gathering as the number of cases progress through the courts.  If there were concerns over very young children, then they could undergo an assessment of needs and abilities which would inform the court and the parties.

Each child is different; experience suggests that even some very young children can be questioned in chief at a recorded interview and then be cross examined later over a link.

The youngest age with which we regularly deal is 5, sometimes 4 years old.  It is in our experience rare to have a child as a witnesses who is younger than 4.

If the Crown received medical or other expert evidence as to the life expectancy or degenerative capacity of a witness that affected that persons ability to deal with cross examination in a reasonable time frame then some form of application to take their evidence in cross examination earlier and outside court could be devised.  Any disadvantage to the defence caused by the Crown’s failure to disclose evidence until after the time that the witnesses could be expected to give evidence would have to be dealt with by way of legal argument at trial or some type of direction from the Judge in summing up.  

2.7  Use of Live Links in Criminal Trials

2.7.1  We note all that is said about the use of live links on pages 14, 15 and 16 of the Consultation Paper.  We note the distinction between Court to Court and Court to non-Court links.  Using TV links merely to avoid witnesses meeting each other in Courts with limited facilities appears a costly response to something which may be dealt with by staggering attendance times or seeking alternative nearby waiting places.

Often Crown Courts are sited near to police stations or Magistrates’ Courts where prosecution or defence witnesses might wait if there really is a fear of some meeting that causes distress.  Frequently there are no separate facilities for defence witnesses who have to wait in the common parts of the Court building, certainly running the risk of contact with members of the complainant’s families and supporters or others from the Prosecution side.

Recommendation 2

More Focus should be placed on developing remote live links to keep witnesses out of the Courthouse, if this is their choice, and there should be a presumption in favour of use where one exists.

Question 4

Do you think that a greater focus on developing remote live links to keep witnesses out of the Courthouse would be a good use of resources?

Answer

Yes – however the current anecdotal “evidence” is that greater use of remote evidence gives a poor impression to juries even with the better screens in court.  Seeing witnesses on the screen who appear to be perfectly capable of giving evidence in Court before them may have an impact on the way in which a jury “see” the witness and their evidence.  With no jury research available this remains only an impression gained by Judges and advocates.

Question 5

Given the resource implications do you think that it is more important to develop further live links in Courthouses or should the money be spent on developing non-Court remote facilities.  What are the reasons for your preferences?

Answer

Non-Court remote facilities need to be able to “talk” to the Court-based receivers so presumably they go hand in hand.  We, as advocates, have few strong views on where the recourses are best spent as long as the result is a clear view for the tribunal to see the witness and clear audio connections so that the tribunal can hear the witness. 

The current remote links from prisons to Court used for section 51 hearings and some remote PCMH’s can be “grainy” and distorted.  Certainly the quality of connection from prisons to Courts for conferences and interviews is considered to be generally poor.

We have no concerns over remote links as long as they are of high quality and Court friendly to the extent that Court staff can attend if need be to be sworn in to “look after” or supervise the witness.  Equally the Judge needs to be in control of the link wherever it is so that he can regulate transmission for case management and evidential purposes.

Question 6

What are your views on the advantages and disadvantages of witnesses giving evidence by way of a remote live link?

Answer

We have stated that we have no objection as long as the remote link works to a high standard.  The advantages are that the witness is kept away from the Courtroom setting but is still subject to such of the rules and procedures of court and the Criminal Justice System as are required by the seriousness of the proceedings.  Thus one of the principle aims of Pigot is met.

There is perceived to be little parity between the prosecution and the defence in this regard so in a trial it is likely that Prosecution vulnerable witnesses are seen to be “protected” by “the system” and defence vulnerable witnesses habitually appear in Court in the full sense.  What view the jury take of that is debatable.  

Clearly a disadvantage of remote link is that being away from the Court detracts from the overall impression given to witnesses as to the “solemnity” of the proceedings but when we are dealing with children this, in some cases, is of less importance.

Question 7

(a)  Have you any experience of the use of remote live links?

(b)  If so, what type of remote live link was used and what were the benefits  and drawbacks?  How were the exhibits managed?

(c)  If the witness gave evidence from a non-court location who was present with the witness in the live link room?

Answers

We have a number of experiences with remote non-Court links.  Some have concerned hospitals where a witness has given evidence over a temporary link from hospital to the Court.  A room was set aside from which the witness gave evidence.  The benefits were that the witness was able to give evidence and be cross-examined; the trial did not have to be delayed.  The exhibits were easily managed as in advance of the link and at the start of the trial a bundle of exhibits was made up and taken to the hospital room to be used over the link.  Where the witness wanted to indicate a point on the exhibit she described it and in fact pointed to it holding it up to the screen.  A Court usher was deployed to be in the room, administer the oath to the witness and ensure no interference.  A police officer in the case, but not a fully bound witness, was also present outside the room.  It was also agreed that a member of the witness’ family would be allowed to be just outside the room.

There are other examples however they follow a similar pattern to the above.

Question 8

Do you think there should be a legal presumption in favour of use where a live link exists and the witness wishes to use it.

Answer

The presumption should always be that a witness should appear in Court to give evidence before the jury in chief and cross examination.  It is important that the Court, the jury and the defendant should see the witness as a matter of standard practice.  Derivations from this essential norm should be rare and subject to judicial governance.  As a general rule all competent witnesses should be expected to comply with this standard unless there are appropriate exceptions.

The Special Measures set out in the Act are special measures.  

There should be no such presumption as envisaged in the question, but where facilities are available and other criteria apply then they can be used to assist the witness if to do otherwise would affect the quality of their evidence.  Elsewhere in this Consultation we are asked to consider less restrictive approaches to witness handling.

Question 9      

What non- court remote live links do you have in your area which are used, or could be used for criminal court cases?  What use is presently made of them for court purposes?

Answer

We can not answer this question as it is too locally based.

2.8 Video recording evidence during the trial

2.8.1  There may be some confusion as to two different types of hearing and the use to which video recorded material can be put.  Magistrates’ trials that become the subject of appeal against conviction to the Crown Court are full re-hearings in the Crown Court where the evidence is taken again.  The case / appeal is often necessarily conducted by new advocates.  

Appeals against conviction in the Crown Court are not merely a repeat of exactly what went on in the Magistrates Court, if that were the case then the Magistrates’ Courts should be made courts of record with the trial process being recorded and then transcripts could be ordered, read by the appellant constituents of the Crown Court
 and a written decision could be delivered on the appeal.  This is not the present system.

It may be that if evidence were recorded evidence in chief, under the current law, and had been played to the Bench in the Magistrates’ Court trial, then that evidence can be replayed to the appellant Crown Court but the live cross examination is only what happened on that day in the Magistrates’ Court, fresh cross examination should be conducted in the Crown Court as the Crown Court is conducting a re hearing, therefore further or more questions may be asked.

2.8.2  If however the proposal is to video the whole of the Magistrates’ Court trial or the Crown Court trial for the purposes of appeals to the High Court or Court of Appeal this is an entirely different matter.  The Court of Appeal does not conduct re- hearings of the evidence from the Crown Court.  The Crown Court is a court of record, the Court of Appeal can “see” from transcripts what took place in the Crown Court trial.  The High Court deals with legal or procedural challenges from the lower courts.  

Recommendation 3

Consider video or digitally recording cross examination and re examination over live link for use in subsequent appeals or re trials and also consider recording the examination where the evidence-in-chief was not video or digitally recorded.

Question 10

 We would welcome your views on recording cross examination and re examination over live link for use in subsequent appeals to the Crown Court or re trials, and also recording the examination were the evidence in chief was not video or digitally recorded.

Answer

We are of the opinion that this is extremely costly and may not achieve what is hoped for.  Appeals to the High Court or Court of Appeal may benefit from such recording but appeals to the Crown Court which are factual re hearings are new hearings of the issue.

It may be possible to record the cross examination that took place in the first trial and when it comes to playing that evidence in any re trial if the defence agree that there is no additional material that they wish to deal with then to play that recording as the cross examination in the re trial.  However new issues may arise for both sides, the prosecution may, in the re trial, want to ask further questions of their witness, the defence may want to ask further questions of the witness whose evidence in cross examination was recorded at trial.

Question 11

In the light of the likely high costs:

(a)  Do you consider that it would be practical to select cases in advance for recording during the trial where video or digital recording would benefit the young witness in the event of an appeal or a re trial?

(b)   If so what criteria would you suggest should be applied in deciding which cases to video or digitally record?

Answer

Since the take up in cases involving intermediaries is small, it may be a useful starting point to record any case where an intermediary is involved.  There would still have to be a proviso whereby the defence have, as of right, the option to require that the witness is available for cross examination if there are new or additional matters that need to be put. 

A defendant in a re trial must not be put in a worse position than he would have been if the first the first trial had not taken place.  It may also be possible to use as a qualifying point the fact that there were two or more young witnesses in a case or that there were two or more defendants in a case, numbers may make for a greater scope for appeal possibilities or disagreement by the jury, with the Crown deciding to re try any defendant in regard to whom the jury can not decide guilt.  Such recordings would also have the advantage of assisting any factual disputes raised in the re trial if reliance were to be placed on something said by the witness in the original trial.  We have answered Question 12 within this answer.

3.  Chapter 4:  The primary rule and special measures

3.1  We have referred to this matter in the introduction.  It has been our experience that the too restrictive nature of the legislation in terms of the application of the primary rule means that the extent of prosecutorial control is further undermined by legislation designed to improve the experience of the young witness but in so doing the arguably higher objective of securing a successful prosecution where appropriate can be put at risk.  

3.2  The first inroad to prosecutorial control came with the conducting of examination in chief by police officers or social workers in the recorded interview with young people and the inability to fully rectify the results of poor evidential interviews at trial.  We of course appreciate the background that lead to the position that we are in, however it is to be recognised that in some cases the legislation placed the prosecuting advocate at a disadvantage which is sometimes difficult to cure.  It is still true in present times that often the first person who will question the prosecutions main witness in trial is defence counsel.

Special measures should be witness lead not offence lead, each witness is an individual.  

The legislation while helpful in its aims has proved for some witnesses and some cases to be a straight jacket out of which witnesses cannot move even when it is their wish to do so.  We agree with much of the Review Groups conclusions as set out in paragraphs 4.1 – 4.6.  We note the passages from In Their Own Words
.
3.3  Special measures have allowed witnesses who would otherwise not have been able to participate in the Criminal Justice Process to do so but with the passage of time and experience there now needs to be some adjustment to the scheme to move it forward.

Recommendation 4

The distinction between children in need of special protection and other child witnesses should be removed.  Applications for special measures should be based on the assessed need of the witness.

Recommendation 5

There should be a rebuttable presumption that any child witness in any trial of any offence should give their evidence by live link.

Recommendation 6

A child should be able to express a desire to give their evidence in the courtroom, but any decision taken by the court on whether to allow this should not result in a diminution in the quality of the child’s evidence compared with a live link.  The court should have a clearly defined set of factors to consider when making this decision.

Recommendation 7

There should be a presumption that, where it has been agreed that a child will give their evidence in the courtroom, they will be provided with a screen around the witness box.  The court should have a clearly defined set of factors to consider when making this decision.

Recommendation 8

A child should be able to choose to give their evidence without a screen around the witnesses box, but the courts decision on whether to allow this should be based on clear criteria, including the impact of the decision on the quality of the child’s evidence.

Question 13

Should a young witness be allowed the choice of giving evidence in the Courtroom as opposed to from a live link?

Answer

Yes. Clearly where the definition of “child” or “young witness” may be up to the age of 17 then an informed choice on the part of the witness is essential.  Experience suggests that some 11 or 12 year olds would wish to give evidence in the Courtroom and would do well, and that some 15 or 16 year olds would want live link and be poor witnesses in any event.

Question 14

What factors would the court need to take into consideration when making its decision to ensure that this will not result in a diminution of the quality of the young witness’ evidence?

For example:

· the age and maturity of the witness

· their level of development

· their understanding of the implications of their preference

· their relationship with the accused

· their social and cultural background

Answer

We agree with the suggested examples.  In addition there will need to be included in the pre trial therapy, if there has been any, some discussion as to how the witness wishes to give evidence and an assessment by the counsellor of the witness’ suitability regarding their chosen method of giving evidence.  The Court may also want to consider the complexity or sensitivity of the case and the issue(s) that the young witness will have to deal with.

Question 15

(a)  Should there be a presumption that where a young witness does give evidence in court they do so with a screen around the witnesses box?

(b)  If so what factors should the court consider when making this decision to ensure that the quality of the young witness’ evidence will not be reduced?

Answer

(a)  There should be no such presumption.  However screens are a special measure open to the witness in the ordinary course of events.  Where a child wishes to give evidence in the witness box in Court and the prosecution are of the opinion that the child’s evidence would be best given from behind a screen then that application can be made.  The basis of such an application would be that the child wishes to be in court and be seen by the jury in court but that their evidence would be diminished if they did so being able to see the defendant.  There would have to be a reason for the distinction in the “quality of evidence test” and “freedom of choice test” between live link where the child is seen by the defendant but cannot see the defendant and where the child is in Court but does not want to see the defendant or be seen by him.  

(b) The Court would have to be given various factors in its resolution of this issue; the bullet points above would be amongst such factors. The Court would need to be informed as to the reason why screens were needed yet the witness was in Court.  An application that stated that the witness chose to be in the Court room yet wanted screens to assist in the quality of their evidence would be easy enough to make and supported by the fact that the child had sufficient resolve and maturity to be in court however the “quality test” would be met by the use of screens.

Question 16

Do you agree that the distinction between children in need of special protection and other young witnesses should be removed and that special measures should be applied for based on the assessed need of the individual witnesses?

Answer

Yes.   

Question 17

Do you agree that there should be a rebuttable presumption that any young witness in any trial should give their evidence by live link?

Answer

A qualified yes, but does it have to go this far? If there is a view that the special measure is based on the individual then the side calling the witness would be in the odd position of seeking to rebut a presumption “in favour” of their own witness because of the witness’ views as expressed. 

Legislation could be framed so that the starting point was that where there had been a recorded interview that was to be used as evidence in chief then the child witness would be expected to give evidence over the live link.  However where the witness had expressed a view, (in accordance with some type of written protocol or amended criminal procedure rules) of her giving her evidence in another way including going into the witness box in court with or with or without screens, then that view would prevail.  It may be sensible to have a rebuttable presumption as set out in the question relating to very young children e.g. under 8.  

3.4  Giving Evidence in private (page 21 of the Consultation Paper)

Recommendation 9

There should be a presumption that child witnesses should give their evidence in private (section 25), with appropriate support in all criminal courts unless they do not wish to do so.

Question 18

Do you agree that there should be a presumption that all child witnesses should give their evidence in private, with appropriate support, in all criminal cases unless they do not wish to do so?

Answer

No.  Experience suggests that there is little inhibition to child witnesses giving evidence with all of the special measures available. A child who appears on a recorded version of their evidence in chief and is then cross examined over the live link does not see any persons other than those who are meant to be seen.  

If there are additional reasons affecting the quality of the child’s evidence that mean that they are concerned about being seen and heard by those who would usually have access to the “public Courts”, then application can be made under section 25 to that end.  

Experience suggests that Section 25 is not utilised very often which may be for a variety of reasons but it is there to add “protection” where needed.  We note of course that Section 25 is construed as not being available for a child defendant in an adult court.

3.5  Restricting the image of a child witness (page 22 of the Consultation Paper)

3.5.1  We are very concerned about the connotations and effects of this proposal.  It should always be remembered that the “norm” of criminal proceedings and the provision of a fair trial includes the defendant being tried in public knowing who his accuser is and that the accuser and the accused should literally and metaphorically “face” each other in the court room.  Derivations from this principle must be for specific and provable reasons, reasons which are capable of legal testing and have such a fundamental foundation that the fairness of proceedings, to which ever side seeks the departure form the norm, is such that justice requires that particular departure.

In other words departures of this type need to be rare; the courts need to be slow before acceding to them as they affect a fundamental principle in criminal justice practice.

For a defendant not to see his accuser or other witnesses is a serious detractor from “open” justice.  Allowing what is in effect anonymity of accusation means that the defendant at least is unable to identify his accuser relative to the evidence or his own experience.  A defendant may not know the name of an individual but a face prompts memory and recollection.  Testing fabrication if the defence instructions are “I don’t know these people (or this young person)” is impossible in such circumstances.

3.5.2  We acknowledge that there are, have been and will be in the future very serious cases where the fear of deadly or injurious reprisal is provably strong or clearly recognised
.  However operating as a feature of common practice a procedure where the witness can choose not to be seen by the defendant is we believe an inroad to the fairness of the trial process of significant seriousness and any such proposal must of necessity be highly regulated.

Witnesses need to understand the solemnity and seriousness of the criminal trial process, the need for honesty, accuracy and truthfulness.  These qualities need to be tested to a high degree and in a setting commensurate with the seriousness of the determination of the criminal justice process.  

3.5.3  The Consultation Paper at the bullet points in paragraph 4.14 sets out the implications of this proposal and, in summary, suggests that on Judicial approval the recorded evidence in chief of the young person would be served on the defence with the face of the witness “removed” or distorted; in court the live link would be seen by all but the defendant, audio would still be heard by all, or screens should be used.  At paragraph 4.15 the Paper reads as follows;

“The effects of these arrangements must be made clear to all young witnesses at the earliest opportunity and they should be used only to restrict the visual image of the witness from the defendant and not to enable the witness to give evidence anonymously”.

3.5.3  We fear that giving the young witness, their carers, parents or guardians the option of this proposal at an early stage would have precisely the effect of allowing evidence to be given anonymously in cases where it was unnecessary.

3.5.4  In many cases the defendant and the complainant or other witnesses do not actually know each other in the sense that they are well known to each other, they may live in the same area or have common friends or acquaintances so determining the identity of each other is easy.  We note that it is not proposed that vulnerable young defendants, who may equally be likely to suffer attack or reprisal, may be protected by being shielded from their alleged accusers especially were the defendant to be acquitted and be thought to have “got away with it”.

3.5.5 The example set out in paragraph 4.17 in the Paper illustrates our point very well.  Nothing in the example given indicates that the prosecution have any evidence or real reason to believe that the complainant is in any danger from the defendants.  The complainant’s perceived worry about the defendant seeing him on video or TV link must be more than the “common” concern of all witnesses who are asked to give evidence.  This would result in it being commonplace for all “youth based street robbery” to result in prosecutions by anonymity and to this we would object.

While we can not draw on any statistical learning, by experience we believe that the instances of reprisal or actual recrimination are few in relation to the vast numbers of cases in the criminal courts, the fear of giving evidence may be far greater than the reality, however that is not a sufficient reason to erode an important principle of fairness.  

3.5.6  The example set out in paragraph 4.18 may have some merit to it in terms of the use of a screen where there is evidence of a threat of violence to the witness directly relating to his giving of evidence.

Recommendation 10

Young witnesses testifying in cases where their visual image is not known to the defendant should, with the agreement of the court, have their image restricted from the defendant’s view where there is a fear of reprisal or intimidation.

Recommendation 11

Young witnesses suffering fear and distress at the defendant watching them giving their evidence can, with the agreement of the court, have their image concealed when giving their evidence by live link. Or have a screen to prevent them being seen by the defendant, if giving evidence from the witness box.

Question 19

Do you agree that where young witnesses testify in cases where their visual image is not known to the defendant it should be possible, with the agreement of the Court to restrict their image from the defendant where there is fear of reprisal or intimidation?

Answer

Yes it is clearly possible to carry out the mechanics of this question.  However we are in principle opposed to the routine use of this device.  We believe that there should be strict, evidence based criteria before this is brought into use in any way.  It is currently possible for witnesses with genuine fears based on evidence of violent intent on the part of others for such witnesses to give their evidence in highly protected ways.  We are opposed to in effect inviting witness’s anonymity as a matter of routine where the fear is based on the witness’s own perceptions alone.  Further the defendant is deprived of a genuine line of defence in being able to say that X witness is not someone who he knows or who as far as he is aware knows him.

We have answered in this regard Question 20.

Question 21

What practical difficulties would you envisage if we implemented these proposals?  Do you have any suggestions as to how we could solve the problems presented by these proposals?

Answer

We have set out above the problems above as we see them. 

4.  Chapter 5:  Child defendants

{for the remainder of our response we do not intend to set out in full the Recommendation and the Questions in each chapter we have annexed the list of Recommendations and Questions to this response for reference}.

4.1  We have commented extensively on the inequity as we see it between the provision for defence witnesses, vulnerable and young defendants and prosecution witnesses relating to special measures.  It is, or was, the impression held by those who regularly defend that special measures were designed to assist the prosecution as part of a package of legislation to improve the low conviction rate in sexual cases of all types. 

The cursory mention of the defence witnesses in Speaking up for Justice and the exclusion of the vulnerable and or child defendant from consideration for any special measures have given force to that impression.  However we are delighted that there are now moves to redress the balance.

4.2  We agree with Recommendation 12 that there should be a range of special measures for young defendants (and to that extent vulnerable defendants).  We agree with the six “bullet points” as suggested areas of assistance for child defendants.

4.3  In answer to Question 22 we would include all of the special measures already in Part II of the Act and are particularly interested in the proposal of review breaks in the evidence so that the court can ensure that the vulnerable child defendant understands each stage of the process with or without the help of an intermediary if need be or other supporter.

4.4  Recommendation 13 deals with the parity of age as between the definitions of “child” for the purposes of special measures and the qualifying age of young defendants.  

In reply to Question 23 we agree that both age criteria should be 18 and under.

5.  Chapter 6:  Third Party Disclosure

We need not comment here on this aspect of the trial process.  There is, we understand, a separate inter-departmental working group dealing with this topic and we will await the outcome of any consultation paper.

6.  Chapter 7:  Day of trial: Delay factors

6.1  We agree with Recommendation 19 relating to the desirability of listing “child” cases as soon as possible.  We note however that while the demands of child cases are significant, there are many other sensitive cases that require determination and other serious cases of great length that need to be accommodated in the courts’ system.  Child cases that “jump” the queue set other cases back, the reliance on targets and statistics that govern the work of courts means that there is an administrative reticence to allow other cases to “drift” in order to accommodate child cases.  It is perhaps time to consider specialist child witness court centres outside the mainstream Crown and Magistrates courts?

6.2  We agree with Question 24 – In some courts young witnesses are habitually not required until the morning of the second day of trial so that any trial related matters that need attention before the trial Judge can be dealt with.  This should become standard practice.  We emphasise that the court’s culture needs to be more flexible.  

Child witnesses, especially those with limited attention span, should always be accommodated in the mornings to give evidence.  Other work may be listed or accommodated in the rest of the day, for example where it does not distort the flow of the case any statements to be read or agreed admissions can be dealt with in the time available before or after the child witness gives evidence.

We have in effect answered Question 25.
7.  Chapter 8: Standards of Cross Examination

7.1  We believe that insufficient credit has been given to the legal community for the significant shift in attitude over the last 10 years in dealing with vulnerable witnesses in general and children in particular.

We believe that it is not merely a question of awareness on the part of advocates in maintaining a “higher standard” when cross examining children but an appreciation by all concerned that bringing children into the adversarial criminal justice process means that they will be subjected to challenge.  We fear sometimes that unrealistic expectations are given to and placed on child witnesses.  

There is a desire to make to process appear less “hard” than it necessarily needs to be.  In other proceedings the “interests of the child” are paramount and rightly so but in criminal cases the emphasis necessarily is on the defendant who if convicted stands to lose his liberty.

There is a natural imbalance in the criminal justice system as the burden of proof is on the prosecution and the standard of proof is very high.

7.2  We repeat, we acknowledge that in earlier times the whole legal community’s reaction to child witnesses was sceptical if not hostile,  questioning techniques were severe and aimed at highlighting the perceived inherent unreliability of children’s evidence.  However times have changed.  The Association has been at the forefront of training the membership as to new and “better” techniques in cross examination but always with the understanding that ultimately cross examination is designed to oppose, challenge, confront and “attack” the opposing sides case.  Inevitably this will mean that often the child will be accused of lying or being mistaken or colluding in their false evidence as alleged.  This aspect of cross examination is important, when defending, in testing the prosecutions case and putting the defendant’s case.

7.3  The nature of the training offered to counsel of varying experience is extensive.  From the very first young barristers are given training by their Inns in cross examination techniques concerning child witnesses.  Some of the Inns have mock TV link suites so that young barristers may practice the techniques learned in training, the videos “A Case for Balance”, and “A Case for Special Measures” are played and explained.  

It is generally the view of the criminal bar that there is little if anything to be gained by old fashioned methods of questioning a child witness.  Indeed the very structure of the trial process involving child witnesses means that increasingly the prevailing view of counsel and especially defence counsel is to be firm but pleasant with young witness.

As defence counsel is the first to question a child in court following the stages in Achieving Best Evidence, establishing a rapport and putting the child at ease has become the accepted method of cross examination.  It is far easier to communicate with a child witness if they believe that the questioner is not hostile to them in any outward manner and questions are more likely to be answered.  It is in this and many other ways that the bar has developed questioning techniques for child witnesses.

7.4  We of course acknowledge that there will continue to be accounts from across the country of child witnesses experiencing difficulties in court and feeling that they have been unfairly treated by counsel or other advocates, this much is obvious from the matters raised in “In their Own Words”.  
The evidence of children needs to be challenged as does other evidence, how it is done is of importance.  

It is almost inevitable that some children will feel badly treated as do some adult witnesses when there is no option for the advocate but to put their case firmly and positively, challenging the child’s evidence with regard to other conflicting evidence if need be.

7.5  Recommendation 20, suggests that the Law Society and the CBA establishes accredited panels of practitioners to act in cases with child witnesses ensuring that they have successfully completed specific training devoted to cross examining children in criminal cases.

Question 26 asks a question following on from the Recommendation.

We are opposed to any type of accreditation in this way, it is we believe an unhelpful route to follow.

There are a significant number of courses available to advocates especially the bar where the CBA trains on best practice and this area is no exception.  There have been a large number of Serious Sexual Offences courses provided by the Association and there are more of these courses to come in the future.  These courses are conducted with the full agreement of the CPS as courses that qualify participants for inclusion on lists of CPS counsel suitable to conduct serious sexual cases.  Not only the CBA nationally but the Education Officers of the Circuits which cover the country have been putting on such courses to ensure that as far as possible most of the membership of the CBA and others get on one of these courses.  Accreditation panels would become cumbersome and unworkable there would be issues concerning: attendance by “ticketed” counsel at pre-trial hearings, what to do about returns, who provides and pays for the further specialist training, who sets the accreditation standards and contents, would such accreditation apply to every case that had a child witnesses in it or certain categories of case, would there be special rates of pay for ticketed counsel, would additional ticketing / training be needed to deal with a variety of witnesses with learning or psychological vulnerabilities?      

7.6  There are now so many cases where child witnesses participate in giving evidence that it is not at all practical to have such panels or accreditation.  It is now not uncommon in court centres up and down the country to have at least one child witness case per week.  The variety of cases in which children appear is very wide accommodating the whole of the criminal calendar, it is not just in sex cases.  Child witness cases may have no more a call for this type of panel than cases involving those vulnerable by virtue of their learning difficulties, physical or mental difficulties, cultural or social background problems, the very old etc the list for potential specialist ticketed counsel is as varied as those who appear in court.  

It is the role and skill of counsel to adapt their questioning techniques to the witness commensurate with counsels duty to the case and the client.  There is a wealth of published material to assist with the training of counsel in this regard, we use it.  

We acknowledge that there is far more that we can do to improve questioning techniques. We are firmly of the opinion that the answer to the issue of “advocacy communication” with child witnesses is greater and more specific training in understanding, development and ability.  The Association is well equipped to take this training forward in a structured and consistent way.  

7.7  We agree that judicial intervention is necessary to curtail aggressive, irrelevant, repetitive, oppressive or intimidating questioning and overall we believe that the instances of such questioning is far less than ever.  We agree with Recommendation 22 concerning extended JSB training concerning judicial monitoring and intervention of inappropriate questioning of child witnesses.

7.8  We do not agree with Question 27.  It is possible that in certain cases “ground rules” may be discussed as between counsel and the Judge over the type of questions to be considered and put to a child witness, however counsel must be free to put their case in their own way within boundaries considered appropriate by the Judge.  We agree in principle with Question 28, all Judges and Magistrates who try cases involving child witnesses need to be trained in vigilance concerning questioning techniques and methods.
7.9  Recommendation 23 and Question 29 deal with the greater use of Intermediaries.  Intermediaries are communication specialists who are engaged to deal with witnesses who have communication difficulties.  Information about a child’s levels of understanding is very important and any assessment that assists the court and practitioners is of assistance generally and vital in certain specific cases.  

However we do not believe that every child, given the definition, needs an Intermediary nor was this how, we believe, the Section was intended to be used.  

Experience suggests that many children are equipped, with other special measures, to deal with the criminal justice process and where this is not the case then the Intermediary special measure may be deployed.  The words of the section suggest the need for assistance with communication that reflects something different to the normally accepted level.

7.10  It is a sad but common feature of child witness cases that issues arise at trial for the first time that could have been anticipated earlier. Sometimes cross examination reveals issues that could have been dealt with by the prosecution earlier.  Some degree of witness preparation or awareness may be necessary.  In general terms a child witness, at interview stage, could be questioned about certain likely areas that are to be in dispute, clearly having regard to age and understanding of the child.

It is however common for evidential interviews with a child, that will later be used as evidence in chief, to contain no real challenge to the child’s account at all leaving the child “stranded” in trying to explain matters to the defence for the first time in court giving the appearance, if it is not so, that the child is unreliable.  This adds to the anxiety experienced by the child and in some instances may be preventable by better questioning techniques in interview.

We understand that there is sporadic police training in the questioning techniques in Achieving Best Evidence and anecdotal evidence of no encouragement to gently challenge a child’s account rather than accepting their evidence as the truth.  The pressure on the police when dealing with child witnesses may result in a reticence to probe the veracity of these witnesses less fully than would otherwise be the case.   

8.  Chapter 9:  Pre – trial support, assessment and therapy.

8.1  We are in favour of better assessments of the abilities of child witnesses and levels of understanding. Any progress that can be made in this area is to be welcomed.  We agree with Recommendation 24 concerning a Governmental evaluation of the Liverpool profiling scheme and answer Question 30 in the affirmative.

We agree with the principle in Question 31, if there are other such profiling schemes then these should also be evaluated with a view to a form of national roll out or national provision.

8.2  Concerning pre-trial therapy, this is a matter that takes place outside the trial process and preparation.  We are fully aware of the potential provision of therapy for young witnesses however it appears to be sporadic in its use.  We note Recommendation 25 and in general terms answer Questions 32, 33 and 34 by observing that the apparent lack of using pre –trial therapy suggests that the current guidance is not wide spread, that local protocols would be of an advantage and that Intermediaries may be a useful resource to utilise in this regard.

9.  Chapter 10:  Child witness supporter in the live –link room

9.1 Recommendation 26 

Legislation to make a supporter in the live link room a special measure should be implemented.

Question 35 – 

We have reservations about legislating to make a supporter in the live link room a special measure.

In answering Questions 36, 37, and 38 we highlight the balance of ensuring that the child has the emotional support sufficient to allow her to give evidence in as calm and controlled way as possible free form excessive anxiety.

The supporter therefore ought not in principle be a parent or grandparent whose obvious concern would be for the welfare of the child and who would favour the “right” outcome for the child giving encouragement by implication and presence.

The supporter should be someone who the court and the practitioners can rely on to be someone who the child is not seeking to “impress” or from whom the child could draw comfort relating to the veracity of their evidence were it to be untrue or misconstrued.  

There is a danger, in the same way as there is a danger when interviewing officers give encouragement and validity to child witnesses by use of complimentary expressions during evidential interviews, that the presence of certain types of supporter will bolster the resolve of a child to maintain a lie or give an otherwise unreliable account.

 The supporter would need to be questioned by the court as to their relationship with the child and to what extent they have discussed the case with the child.

The type of person who could act as the supporter would be a counsellor who had provided therapy, and greater use of therapists would give a natural pool of available supporters, perhaps certain Witness Support personnel could take on he roll becoming involved from an early stage in the investigation to provide support to the child.                  

10.  Chapter 11:  Other issues

10.1  We agree with Recommendations 27 and 28.  A great deal of work has already been undertaken in this regard, we are aware of research, studies and evaluations that deal with this topic and the government should make full use of such material to inform future policy and discussion.

10.2  Recommendation 29 we respectfully suggest states the obvious and desirable intention of all of the work in this field from Pigot and onwards.  There is however too great a burden on front line police officers who have been charged with the responsibility of identifying a range of witness problems and then having the capacity to divert the right person to the right assistance.  Often witness problems are not identified until quite late into the process.

10.3  It has always seemed clear to us that child witnesses or any other witness whose evidence is recorded, should have the opportunity to view and review it before their court case comes on.  

Giving evidence about events a long time prior to the time of being questioned about those events has to be made more complete by the witness knowing what that evidence was especially as they are then going to be tested on it.

Recommendation 30 is clearly right.  

The answer to Question 39 is that all child witness cases must have someone assigned to them who can deal with all of the issues that arise affecting child witnesses including ensuring that at least two(?) weeks prior to the trial date the witness is shown a copy of their video and more frequently if they need to see it.  To one degree or another this should be current standard practice. 

11.  General Observations

An enormous amount of work has been commissioned by the Government on this topic
, internal and external bodies have reported to the relevant parts of the Home Office.  There is a great deal to be learnt from this research and much of it is used in training.

We see this Review as a stage in the development of the issues concerning this difficult area where there are competing interests that are sometimes hard to reconcile.  

For the Criminal Bar Association

October 2007

--------------------------------------

� Video Recorded Cross Examination or Re Examination.


� Pigot T Report of the Advisory Group on Video Evidence (London Home Office 1989)


� Section 21(3) of the Act.


� Birch D and Powell R. Meeting the Challenges of Pigot pre-trial cross examination under Section 28 of the Youth Justice and Criminal Evidence Act 1999 (February 2004).


� Provisionally entitled “The Child Witness Review: Much Ado About too Little”.  Laura Hoyano, Fellow &Tutor in Law, Wadham College Oxford.


� The experience in Western Australia is frequently referred to as the model to follow.


� At present there is no funded provision for any vulnerable defence witness let alone child defence witnesses.


� A Crown Court judge and usually two lay justices


� Plotnikoff .J and Woolfson .R In Their Own Words – the experiences of 50 young witnesses in criminal proceedings (NSPCC Policy Practice Research Studies (in partnership with Victim Support (2004) 


� Frequently associated with gang gun crime relating to young people.


� We have seen a draft of the response to this Consultation Paper By Plotnikoff  and Woolfson detailing a range of research material that has been undertaken. 
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