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BAR COUNCIL CALLS FOR BALANCE IN

EMERGENCY LAWS ON WITNESS ANONYMITY

Barristers are calling for balance in new laws defining when witnesses can give evidence anonymously. 

In an expert briefing on the Criminal Evidence (Witness Anonymity) Bill, issued to Parliament yesterday, the Bar Council warns that routine use of anonymous witnesses risks undermining the right to a fair trial and can put the presumption of innocence at risk.  

The profession is concerned to ensure the correct balance is struck between protecting witnesses where necessary, so they come forward and give evidence, and enabling the defence properly to test that evidence, so as to ensure a fair trial. 

The decision on 18 June 2008 of the House of Lords in the case of R v Davis prompted the Government to publish a Bill last week which is expected to be taken through all of its Commons’ stages today before passing to the House of Lords.  

 

Two leading experts, Conor Gearty, Professor of Human Rights Law at the London School of Economics, and Matthew Ryder, of Matrix Chambers, have developed the Bar Council expert briefing with assistance from the Bar Council’s Law Reform Committee and the Criminal Bar Association. The Bar Council submitted the briefing to Parliament yesterday.

The briefing draws attention to the fact that the Davis case highlights the importance of the presumption of innocence as the starting point in criminal proceedings.  Allowing witnesses to give evidence anonymously may jeopardise this presumption and raises questions about whether a trial in which a defendant cannot face his accusers is fair.  The Bar Council urges Parliament to implement the provisions concerning witness protection but subject to important safeguards.

The expert briefing acknowledges that witness intimidation is a real problem and a matter of public concern.  But it observes that, in Davis, the House of Lords acted out of a concern that a once-unimaginable measure – allowing witnesses to give evidence anonymously – was in danger of becoming commonplace.  

The Bar Council urges the Government to reconsider some provisions set out in the Bill which are too widely drawn. 

Chairman of the Bar Council, Tim Dutton QC said:

“Where witnesses are in genuine fear for their lives the criminal justice system must make allowances to enable these courageous people to give evidence in criminal proceedings.  But we must be careful that anonymity remains the exception to the norm.  Such arrangements cannot be offered routinely by prosecuting authorities to witnesses as an incentive to give evidence. It is important to recall, thankfully, that special measures for witnesses, and in particular anonymity, are only ever required in exceptional circumstances, and that any statutory measures must include safeguards and consistency of approach, both of  which we have called for. 

“The Bar Council is also concerned that the Bill sets out circumstances in which an application can be made for witness evidence to be given anonymously which may be too widely drawn.  ‘Harm to the public interest’ is a legitimate concern if it means a threat to national security but as it currently stands we believe the bill is too broad.  Many prosecution witnesses might fall within the bill’s ‘public interest’ condition when there is no real need for them to do so.

“One of the most important tools in the criminal justice system is the advocate’s right properly to test contested evidence by cross-examination.  Where a judge and jury can see the demeanour of a witness but a barrister cross-examining cannot, this vital means of testing prosecution evidence is substantially weakened and in some cases could be undermined.”

- Ends -

Notes to Editors

1. The decision of the House of Lords in R v Davis [2008] UKHL 36 is available here: http://www.publications.parliament.uk/pa/ld200708/ldjudgmt/jd080618/davis-1.htm
2. Details of the Criminal Evidence (Witness Anonymity) Bill 2007-08, including the full text is available here: http://services.parliament.uk/bills/2007-08/criminalevidencewitnessanonymity.html
3. The Briefing Note submitted by the Bar Council is available on the Bar Council website: http://www.barcouncil.org.uk/assets/documents/Witness%20Anonymity%20Parliamentary%20Briefing.pdf
4. For more information please contact the Bar Council Press Office on 0207 222 2525.

