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CRIMINAL BAR ASSOCIATION RESPONSE

TO BAR STANDARDS BOARD CONSULTATION 

ON PUBLIC ACCESS RULES

INTRODUCTION

1. The Bar Standards Board (BSB) Standards Committee issued a Consultation Paper in March 2008 on possible reform of the public access scheme. The deadline for responses to the Paper is 3 July 2008.


2. The scheme, which came into effect in July 2004, permits a member of the public to instruct a barrister directly, without the need for a solicitor or other professional client, subject to certain restrictions. These restrictions include registration with the Bar Council, having undertaken specific training and being more than 3 years call. There are presently approximately 850 registered public access practitioners.


3. Most importantly for the CBA, barristers may not accept public access criminal work except in respect of:

a) Advisory work (other than in connection with proceedings which have been commenced); and


b) Appeals to and from the Crown Court where no issue as to the calling of evidence of fact has arisen or is likely to arise and appeals to the High Court, the House of Lords, the Privy Council, the ECJ and ECtHR.


4. The BSB wishes to know if the present scheme needs to be modified and extended in certain respects.

EXECUTIVE SUMMARY 


5. The BSB Consultation Paper poses 18 questions, of which we answer those concerning the CBA in detail below.


6. The most significant changes we favour are:


a) Relaxing the practising requirements to allow all barristers to carry out this work but increasing the training requirements; and


b) Extending the scheme to all non-imprisonable offences and all pleas of guilty where no contested issues of fact have arisen or are likely to arise.


7. We believe these, and other, changes are necessary in the public interest to enable barristers, especially junior barristers, to compete with other providers of legal services.

Question 1: Do you agree that the current requirements regarding practising experience should be retained?


8. We do not agree the current requirement that a barrister must have more than 3 years’ practising experience following pupillage is necessary or in the public interest.


9. The 3-year experience requirement was considered to be necessary principally because (i) no public access training was offered as part of the Bar Vocational Course and (ii) it was thought necessary that barristers should first acquire some experience of managing cases and dealing with clients.


10. We consider that this view is now too cautious and restrictive. It must be remembered that solicitors are able to undertake all such work upon completion of their training contracts. We believe that, subject to safeguards, the same should apply to barristers.


11. We thus recommend that the only requirements to take on public access work are that:


a) The barrister has undertaken mandatory Public Access training as part of the Bar Vocational Course or after call at an Approved Course Provider;


b) The barrister has completed pupillage and is a tenant in chambers and;


c) In order to ensure that an auditable service of the highest standard is maintained, the barrister’s chambers has the BARMARK and the existence of satisfactory procedures for such work be a condition of obtaining BARMARK.


Question 2: Would your opinion be changed if earlier public access training were available? If so, in what form do you think it would need to be provided?


12. As stated in response to question 1 above, we recommend that public access training become a mandatory part of the Bar Vocational Course and we consider that exposure to public access work should form part of the pupillage check list. We make recommendations about the contents of such a course in our answers to questions 11 & 12 below.

Question 3: Do you agree that public access should be permitted in immigration tribunals?


13. This is not a matter upon which the CBA considers it has the necessary expertise and this question would be more appropriately addressed by another organisation, such as the Immigration Law Practitioner’s Association (ILPA).


14. That said, having considered the points in paragraphs 24 to 27 of the BSB Consultation Paper, our view is that public access should be permitted in immigration tribunals. 

Question 4: Should public access be permitted in minor criminal cases where imprisonment is not possible? If not, why?


15. Low-level criminal work on a public access basis represents a potentially important area of work for junior barristers, particularly in areas such road traffic offences and regulatory crime.


16. We firmly endorse the view that allowing barristers to undertake such criminal work under the public access scheme could reduce the costs of representation for clients and allow the Bar to compete more effectively with solicitors.


17. More importantly, provided the Bar continues carefully to comply with the Code of Conduct relating to declining public access work and the Guidance to Barristers, we consider that permitting barristers to undertake low-level crime on a public access basis would be in the public interest.

18. It will not lead to an expansion of the functions undertaken by barristers: if a barrister believes that it is or may not be in the interests of the client or in the interests of justice to accept or continue with such a case on a public access basis, he or she will insist that a solicitor be instructed as a condition of accepting or continuing with the case.


19. The question thus arises: what type of ‘low-level criminal work’ is suitable for public access? We deal with the issue in our response to question 5 below.

Question 5: Is a cut-off criterion based on whether an offence is punishable by imprisonment too restrictive or arbitrary? If so, what criterion or cut-off point would be appropriate?


20. We strongly believe that a cut-off criterion based on whether an offence is punishable by imprisonment is too restrictive and arbitrary. To provide but one example which has informed our view: there are many cases involving regulatory crime which are punishable by imprisonment but where a guilty plea will be entered and a barrister is perfectly capable of advising and mitigating on a public access basis.


21. We agree with this statement contained at paragraph 58 of the Guidance to Barristers: “… [T]he greater the role which contested evidence of fact will play in any… hearing, the less likely it is that it will be suitable for a barrister to accept advocacy instructions on public access…”


22. With that in mind, we accept that there must be three factors involved in establishing the appropriateness of accepting criminal work on a public access basis:

(i) The extent to which contested evidence is likely to play a part in any hearing;


(ii) The ability of the lay client to obtain evidence; and


(iii) The gravity of the criminal conduct alleged.

23. With those three factors in mind and in the interests of setting down with a degree of certainty the cut-off point between appropriate and inappropriate public access criminal work, we recommend that the list of areas of criminal work in which a barrister may accept cases on a public access basis (see paragraph 3 above) be enlarged to include:

(i) All non-imprisonable offences where no contested issues of fact have arisen or are likely to arise; and


(ii) All pleas of guilty where no contested issues of fact have arisen or are likely to arise.


24. It will of course continue to be made clear to barristers that the above categories of permissible criminal work are subject to the overriding rule that if a barrister is satisfied that it is not in the interests of the client or in the interests of justice to accept or continue with a case on a public access basis, he or she must insist that a solicitor be instructed as a condition of accepting or continuing with the case.


25. We consider that all of the above strikes the appropriate balance between permitting barristers to compete effectively with solicitors in areas of criminal work and not enlarging the functions of a barrister into offering services to which neither their skills nor public access are suited.

Question 6: Is there a stronger argument for allowing public access in cases about money and property, rather than cases about children or public law cases and, if so, why?


26. This question is outside the CBA’s remit and would be more appropriately addressed by another organisation, such as the Family Law Bar Association (FLBA).

Question 7: Should family work be permitted under the public access scheme? If so, in what sort of case is it appropriate?


27. This question is outside the CBA’s remit and would be more appropriately addressed by another organisation, such as the FLBA.

Question 8: Do you support the BSB’s proposal that a barrister should be permitted to undertake correspondence - if so, why and if not, why not?


28. The prohibition on barristers from undertaking correspondence appears historically to have been based on the grounds that barristers are not trained to undertake this sort of work and lack the resources to do so.


29. It is suggested at paragraph 19 of the Guidance for Barristers that conducting correspondence tends to be part of running an office and administrative operation and that the modern requirements of conducting correspondence (such as retaining multiple copies of letters and operating 52 weeks a year) are beyond barristers and/or chambers.


30. In our view, the above concerns no longer have application today for the following reasons:

(i) Barristers are of course highly skilled at drafting letters: we are aware that criminal barristers often draft letters for the attention of the opposite party or the court which are then simply transposed by solicitors onto their headed paper and forwarded;


(ii) The vast majority of barristers now use computers in order to create and store their written work; and


(iii) Chambers are increasingly computerised and run an administrative operation for very close to, if not the full, 52 weeks of the year.


31. Moreover, if our recommendation in response to question 1 above is adopted – namely, that it should be a requirement of direct access work that any barrister practising in public access be a member of chambers that has the BARMARK – chambers would necessarily have in place appropriate and auditable systems for all of its public access correspondence.


32. Finally, as an additional safeguard, we consider that any public access training course must be adapted to incorporate guidance on the conduct of correspondence to ensure that barristers are careful to avoid entering into inappropriate communications with an opposite party.


33. For all of the above reasons, we support the BSB’s proposal that a barrister be permitted to undertake correspondence.

Question 9: Should the current restrictions on correspondence be relaxed for public access cases, and if so to what extent?


34. For the reasons given in our response to question 8 above, we recommend that the current restrictions on the ability of barristers to undertake correspondence be removed altogether, for both public access work and for cases involving a solicitor.

Question 10: Can formal and informal correspondence be clearly distinguished: if so, how?


35. We consider that there is no workable or proper distinction between formal and informal correspondence.


36. Barristers conducting correspondence should operate on the basis that it is ‘open’ and might be referred to in court. Barristers will need to avoid situations in which they might become witnesses in the case and this can and should form part of any public access training course.

Question 11: Do you agree that the training course should remain as it is? If not, how should it be altered? Do you think that the course should focus on the more practical aspects of the scheme, whilst the written guidance focuses on issues of law and administration?

Question 12: If changes are made to the rules on correspondence, should the training course be adapted to cover this? Is there anything that would need to be added or removed?


37. In response to question 1 above, we have already recommended that public access training become a mandatory part of the Bar Vocational Course


38. If our recommendations in relation to criminal work in response to questions 4 and 5 above and correspondence in response to questions 8, 9 and 10 above are in whole or part adopted, the following points occur to us about the current College of Law one-day training course:

a) Rule changes about correspondence will necessitate a module all of their own;

b) Any rule changes about evidence gathering will likewise generate areas for further training;


c) Money laundering advice will need to be further expanded to deal expressly with clients seeking advice in this area of crime; and


d) The course would need to focus even more sharply on the dividing line between work which is acceptable and that which will require a solicitor.

39. For public access to work successfully in criminal work, both for practitioners and their clients, barristers will almost certainly require more than the existing training in order to be able to deliver:

a) Sound judgment on whether to take the case;

b) Uncompromised case preparation and presentation

c) Efficient record keeping;

d) Value for money; and

e) Above all, justice to the merits of the case.

40. We recommend that consideration be given to having a longer public access training course than the one-day course currently provided by the College of Law, particularly if our recommendations in relation to criminal work in response to questions 4 and 5 above and correspondence in response to questions 8, 9 and 10 above are in whole or part adopted, that the course be adapted to provide more training on conducting criminal work and undertaking correspondence.


Question 13: Do you think that the guidance for barristers should be expanded in the areas of money laundering, Chambers administration and billing of clients? Is there anything else that you would like to see included?

Question 14: Do you think that anything has been missed out or should be removed from the guidance?


41. The Guidance for Barristers purports to cover the main subjects; it is, in effect, a restatement of the Code of Conduct as it applies to the public access scheme. Whilst this is of course essential, a barrister embarking upon this type of work would also be assisted by more practical advice about how to make the scheme work, for example:

(i) Worked examples of the distinction between work which can properly be accepted under the scheme and that which cannot;

(ii) Guidance about advertising;

(iii) More practical advice about record keeping, in terms of work done and document storage, both of which are likely to entail a change in the systems used by an individual barrister and his or her chambers;

(iv) Guidance as to the possibility of using agents (either internal or external) to gather evidence and undertake tasks such as compiling bundles etc ;

42. Moreover, the Guidance to Barristers is only one of several documents drafted by the Bar Council to assist practitioners. There are model client letters, Guidance to Clerks, guidance on the Proceeds of Crime Act and the Money Laundering Regulations and other sources of valuable assistance on the website. We recommend that these be consolidated into one document for ease of reference and so that barristers have a consolidated source of information, advice and guidance on all aspects of the public access scheme.

43. The BSB Consultation Paper makes express reference to the areas of money laundering, chambers’ administration and billing of clients. We consider that the Guidance for Barristers should be expanded in these areas, again focusing on positive advice rather than simply pointing out the problems.


Question 15: Should the guidance for clients be reworded in plainer English? If so, is there anything that should be added to or removed from it?


44. We consider that the Guidance for Clients is in appropriately plain English and seems to be clear and easy to understand; we have no suggestions for improvement.

Question 16: Do the letters contain the appropriate information? Do they need to be redrafted and, if so, how?


45. There are three model client care letters: (i) Letter to client (no intermediary); (ii) Letter to client in an intermediary case; and (iii) Letter to intermediary.


46. We agree that these letters should be redrafted to provide a more positive and succinct summary of the terms on which the barristers will accept the case and how the case is to be conducted.


47. The letters do appear to us to strike a negative tone and these aspects could either be re-worded or re-ordered to create a more appropriate effect. For example, paragraph 3 of the letter to the lay client (no intermediary) concerns the difficulties caused by/solutions to a potential clash of professional commitments. This issue appears at an unnecessarily early part of the letter (even before a description of the work to be carried out) and accordingly gives undue prominence to a problem that may never arise. We suggest that it be moved to the section (currently at paragraph 12) which deals with ‘My Availability’.


Question 17: Should there be a requirement to send repeat client care letters to corporate clients who make frequent use of the public access scheme?


48. We believe that there should be a requirement to send repeat client care letters to corporate clients who make frequent use of the public access scheme.

Question 18: Do you agree that the public access scheme should be advertised more visibly by the Bar Council and, if so, what would you suggest?


49. We are of the view that the public access should be advertised to the public more visibly by the Bar Council.


50. We do not have the necessary expertise to say where such advertising should be placed but possible sites should at least include the websites of the Bar Council and the specialist Bar Associations, court buildings and Law Centres. We do not consider such a list to be exhaustive.


PAUL MENDELLE QC

ALI NASEEM BAJWA

AISLING BYRNES

PAVLOS PANAYI

SOPHIE SHOTTON

27 June 2008
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