BIND OVERS

A POWER FOR THE 21ST CENTURY

Response of the Criminal Bar Association to the Home Office Consultation Paper on recommended changes to the power to Bind Over

Introduction and Overview

1. The view of the Home Office is that the power to Bind Over is a popular power that will continue to be used in the future, but with safeguards put in place to ensure that the exercise of the power is compatible with European law.

2. In the opinion of the Criminal Bar Association the present power to Bind Over is lacking in certainty and is disproportionate to the behaviour the power is aimed at preventing. The traditional Bind Over is akin to a Caution administered by the court with specified consequences of any breach of its terms.  There are other measures available, in both the criminal and civil courts, that could be utilised to address the behaviour sought to be controlled by use of a Bind Over.   This is particularly the case in matters of a domestic nature or neighbour disputes. This view is supported by the observation in the Consultation Paper that the binding over of a parent is a power rarely exercised because there are other orders that the courts have the power to make.   

3. Nevertheless, the Criminal Bar Association recognises that the power to Bind Over may be felt to have some place as a recordable measure falling between a Caution from the police and a conviction by the court. if the current power is to be retained, there will need to be changes to the way the power is implemented in order to be compatible with the European Convention on Human Rights.

4. The changes suggested by the Home Office are welcomed.  Although it would be preferable to make any changes by way of primary legislation the Criminal Bar Association can see the difficulties facing the Government in terms of time constraint.  For that reason it is proposed that the changes be introduced by way of a Practice Direction issued by the Lord Chief Justice.

Powers to Bind Over

5. There are five main ways that the power to Bind Over arises.  These are set out in paragraph 1.2 of the Consultation Paper.  

6. The recommendations proposed all relate to the power to bind over to keep the peace and/or to be of good behaviour.  These terms are too wide and in order to comply with European law any bind over must specify exactly what behaviour is prohibited. 

7. There are no proposals to change the power to impose a parental bind over.  The Home Office does not envisage that this power will be widely used in the future in light of the alternative orders available to the courts, specifically aimed at youth offending.

8. There are no proposals to change the power to bind over to come up for judgement at the Crown Court.  The reason given seems to be that the power has features in common with both a suspended sentence and a deferred sentence, but offers the Court more flexibility. In the view of the Criminal Bar Association this power, although rarely used
, is severe and cannot be said to be compatible with European law.  It gives a Judge the power to impose any conditions upon an individual with the threat of immediate imprisonment if he should fail to comply.  This power amounts to an alternative to custody and if retained, must be given the safeguards envisaged for bind overs to keep the peace and/or be of good behaviour.

Certainty and Conditions to be attached

9. If Bind Overs are to remain, it is essential that they are ECHR compliant and in particular do not breach Articles 10(1) and (2)
.

10. We agree with the recommendations in paragraph 7.3.3 of the Consultation Document.

11. Examples of an individual being bound over to refrain from doing specific activities might be to use the phrasing, “…not to use or threaten unlawful violence to A, B or C” or “..not to provoke A, B or C to use or threaten unlawful violence.”

12. We agree that for the purposes of certainty and clarity that the details of any conduct specified by the court should be included in an order by the court “on all relevant parties”.  “Relevant parties” should include:  the Prosecuting authority (eg, the Crown Prosecution Service), police, individual(s) against whom the order is imposed, and, where relevant, individuals named in the order.

13. With reference to paragraph 9.9, we agree with the contents but note that it seems at present that there would be no “legal aid” available for “legal representation where desired”.  It is questionable whether many people to whom these provisions might apply would be able to afford, privately, legal advice or legal representation, especially witnesses or third parties who might be included in any such order.

14. For a Bind Over to be effective it must be enforceable.  It must also be imposed in a sum which is appropriate to the means available, and be for a finite period, not exceeding 12 months in any event.  It must also be explained to the individual together with the consequences of any breach.

Enforcement

15. There may be some place in some circumstances (young defendants, those of good character, minor public order offences, minor domestic or neighbour disputes) for a disposal at court, which falls short of a conviction. Where the offence should be marked in some way but where a conviction and all that entails would be akin to using a sledgehammer to crack a nut.

16. To be enforceable it must be known about, i.e. it must appear on the defendants record. At present it does not as it is not a conviction, a caution issued by the police or an impending prosecution

17. Currently, an individual who is bound over by the Crown Court will sign a form, which remains with the court papers. In the Magistrates Court there is no longer a Bind Over book retained by the gaolers, as there are no longer gaolers. In some courts no record is kept beyond an entry in the court register.

18. Cautions issued by the police will appear on an individual’s CRO so there is no reason why a Bind Over should not. That way a court would be aware of breach if the individual appears for a fresh offence. Therefore even if no conviction is recorded at the end of proceedings, the CRO should be notified where there has been a Bind Over.

19. We agree with the recommendations made in paragraph 8.2.  We also note  that, in the meantime, power to commit to prison in the absence of consent should be the subject of a direction that the power should not be used, or at least used sparingly, save in extreme cases.  Disposal of a criminal prosecution by way of a Bind Over can be proposed by either the Prosecution or the Defence.  In view of the practicalities facing the court, assuming that both sides agree, if the defendant declines to be bound over the proceedings should continue, and if the defendant agrees to being bound over the court must accept that disposal.  If the court declines to impose a bind over the whole position collapses in light of the inevitable admission made by the defendant.

20. Once a bind over has been imposed and the individual appears again in breach, the court will have to decide how to proceed. The procedure must be clear. The original bind over can be proved by a certificate to that effect from the original court. This can be obtained almost straight away by fax or e-mail. The breach should be dealt with on the first appearance, as there is no power to adjourn. If the arresting officer for the new offence attends court (as in pre CPS days when arresting officers attended to deal with their own arrests) there should be no difficulties in proving the breach. These are still criminal proceedings so, in our view, hearsay would not be admissible, the criminal standard and burden of proof should apply. We can see no way of avoiding the attendance of an officer to give evidence should the breach need to be proved, i.e. in the absence of an admission to the breach or a plea of guilty to the new matter.
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� Averaging less than 25 over the last three years


�  Which provides:


Everyone has the right to freedom of expression.  This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers.  This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.


The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.
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