ADVOCATES' DUTIES IN RESPECT OF PREVIOUS CONVICTIONS

1.
On an earlier occasion we were asked to provide advice as to the duty of counsel, in the context of the Crime (Sentences) Act 1997, where counsel was aware of a client's previous conviction(s) of which the prosecution and the court were unaware.  This document should be read with our earlier advice.   (So far as we are aware, that advice was not approved by the Lord Chief Justice).  We have now been asked to consider a number of further possible examples of the same problem: (i) section 111(2) of the Powers of Criminal Courts (Sentencing) Act 2000 which provides for a minimum of three years’ imprisonment on conviction of a third offence of domestic burglary; (ii) section 111(4) of that Act which provides that an offence of domestic burglary which would otherwise be triable either way will be triable only on indictment if on conviction the defendant could be sentenced under section 111(2);  (iii) section 51 of the Crime and Disorder Act 1998 which provides that where a defendant is charged with an offence triable only on indictment the case must be sent to the Crown Court for trial; and (iv) section 25 of the Criminal Justice and Public Order Act 1994 which restricts the grant of bail where a defendant has a previous conviction of a particular kind.

2.
So far as section 111 of the Powers of Criminal Courts (Sentencing) Act 2000 is concerned, in our view the same principles apply as we identified in respect of what was section 2 of the Crime (Sentences) Act 1997 (now section 109 of the 2000 Act).   It is for the prosecution to provide the evidence of qualifying convictions so as to render a particular offence of burglary triable only on indictment or liable to attract a minimum term of imprisonment.   The legislation (including, in particular, section 113, with its provisions as to evidence) plainly contemplates the possibility of a conflict as to whether or not a particular defendant is indeed liable to an automatic sentence under sections 109 to 111, in that alleged relevant previous convictions may be disputed.   Where there is a dispute, the defendant would only be liable to an automatic sentence if the court were satisfied to the usual standard that he did in fact have the relevant previous convictions.   

3.
The essential point is therefore that liability to the automatic sentence provisions depends on the existence of a set of facts, about which there may be a dispute.   The fact that in the great majority of cases there will be no dispute does not alter this fundamental point.   It follows that when section 111(4) (the mode of trial provision) refers to “the circumstances being such that, if he were convicted of the burglary, he could be sentenced for it under subsection (2)”, the words “the court is satisfied that” should be read in at the beginning.   Section 111(4)(b) is thus to be read (and could easily have been drafted) “and (b) the court is satisfied that the circumstances are such that…”.   Had it been so drafted, the offence would clearly not be triable only on indictment if the court were not so satisfied; and it seems to us that the relevant time for this purpose must be the time at which jurisdiction is determined.   Whilst the subsection does not so state expressly, this in our view is what it comes to, i.e. if the court is not satisfied that the case comes within the provisions then the offence is not triable only on indictment.

4.
If the defence advocate were aware of qualifying convictions, the advocate would not be able to make representations as to jurisdiction.  In mitigation, the advocate would have to observe the principles set out in paragraph 8 of our original advice.  


5.
What if the “true” position is discovered in the magistrates’ court before sentence, i.e. before summary trial/ during summary trial/ before sentence after summary trial?   As to the time before trial, the existing principles as to a change of decision regarding mode of trial should apply.   Where the position is discovered during the trial, section 25(2) of the Magistrates’ Court Act 1980 would seem to allow ample scope for a switch to committal proceedings.   Once it was too late for mode of trial to be changed under section 25, if the facts were discovered prior to sentence, there could always be a committal for sentence under section 3 of the Powers of Criminal Courts (Sentencing) Act 2000.   It is arguable that the defendant would still be liable to sentence under section 111, section 5 of the Act providing that the Crown Court may deal with him in any way in which it could deal with him if he had just been convicted of the offence on indictment.


6.
If sentence is passed in the magistrates’ court in ignorance of the previous convictions, then in our view the sentence would be lawful, and there should be no question of the proceedings being a nullity.   The position is that the offence was not triable only on indictment because the magistrates’ court was never satisfied that the circumstances were such that the defendant would have been liable to a minimum sentence in the event of conviction.  Why should the position be any different according to whether the prosecution have tried and failed to proved qualifying convictions or have not tried at all?   By the same reasoning, it seems to us that a sentence passed in the Crown Court in ignorance of qualifying convictions would be lawful.

7.
As to section 51 of the Crime and Disorder Act 1998, we cannot see any significant difference.   The issue it seems, is whether the defendant is “charged with an offence triable only on indictment”;  and, ultimately, this will depend upon whether the court is satisfied that he is so charged.   Thus, the issue seems to be the same.

8.
As to bail, section 25 of the Criminal Justice and Public Order Act 1994  provides that exceptional circumstances are required before bail can be granted where the defendant has a specified previous conviction. There is abundant European authority for the proposition that consequent upon the right to liberty, if a person is to be deprived of that right it is for the authorities to establish relevant grounds.   This suggests that it is for the prosecution to raise relevant objections to bail:  see, for example, the procedural requirement in rule 19 of the Crown Court Rules 1982, which provides for the prosecution to give a written statement of reasons for opposing bail once notice of intention to make an application has been received.   In R. (on the application of O.) v. Crown Court at Harrow and Governor of H.M. Prison Wormwood Scrubs [2003] 4 Archbold News 3, D.C., Kennedy L.J. said that there was little to be gained in a section 25 case by dwelling on who had the burden of proof, because what mattered was whether the court was satisfied that there were exceptional circumstances.   Hooper J. said that there was an evidential burden on the accused to point to or produce material which supported the existence of exceptional circumstances, whereupon it was for the prosecution to satisfy the court that bail should not be granted.  

9.
We do not think that the defence advocate is under a duty to disclose the previous conviction, but he should not say anything positive in support of bail which goes to an issue to which the previous conviction might relate, for example, the risk of absconding or commission of further offences.   A previous conviction for an offence listed in section 25 is clearly relevant to both issues.   (In R. (on the application of O.) v. Crown Court at Harrow and Governor of H.M. Prison Wormwood Scrubs, ante, it was held that in considering whether to grant bail to a defendant falling within section 25, the approach should be to regard the section as establishing a norm to the effect that those to whom it applies, if granted bail, are so likely to fail to surrender, to offend on bail, or to interfere with witnesses or otherwise obstruct the course of justice that bail should not be granted;  if, in fact, taking into account all the circumstances the accused does not create an unacceptable risk of that kind, he is an exception to the norm, and should be granted bail.)   In our view, therefore, it would be grossly misleading for the advocate to say, or invite the court to conclude, “There is no risk of absconding” or “There is no risk of repetition.”    More difficult is whether he is, so to speak, entitled to put the prosecution to proof, i.e. at the conclusion of the objections, to submit that the prosecution have not discharged their burden.   If it is a correct view that there is a burden on the prosecution, then it would seem to follow that the defence are so entitled.

10.
Thus, this question probably resolves itself into the same kind of issue as that of a client who admits guilt of the offence with which he is charged, where the advocate can submit that the prosecution have not proved their case, but he cannot do or say anything to suggest that his client is innocent, or, in this case, anything to suggest that there is, for example, no risk of absconding or commission of further offences.   Happily, we suspect that this situation is unlikely to arise very often in practice. 
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