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1. Duties of the Court and Advocates
Section 125(1) of the Coroners and Justice Act 2009  provides that ‘every court must, in sentencing an offender, follow any sentencing guidelines which are relevant to the offender’s case ... unless the court is satisfied that it would be contrary to the interests of justice to do so.’ This applies when sentencing offences committed on or after 6 April 2010, and the duty relates both to guidelines issued by the new Council and to definitive guidelines issued by the Sentencing Guidelines Council between 2004 and 2010 (SI 2010/816).
However, this duty to follow applies to the very wide ‘offence range’, and not to the specific range or level of sentences identified as applicable to the case.  Thus s. 121(4) draws the distinction between the ‘offence range’ (which means the range of sentences from the most serious to the least serious manifestations of a particular offence type) and ‘category ranges’ (which refer to the ranges for the different categories of the offence, usually three or four levels or ranges of sentencing).  For example, the guideline on theft in breach of trust sets out four categories of seriousness, each with its own sentence range and starting point.  These are the ‘category ranges’, whereas the ‘offence range’ for this offence stretches from a Band B fine at the bottom of the lowest category to 6 years’ imprisonment at the top of the highest category: SGC, Theft and Burglary in a building other than a dwelling (2008), p.11.

S. 125(3) makes it clear that the court has a duty to decide which of the offence categories most resembles the offender’s case, so as to identify the applicable starting point; but (i) that this does not apply if the court concludes that none of the offence categories sufficiently resembles the case at hand, and (ii) the court’s ultimate duty is only to impose a sentence within the offence range, not within the category range – and even that duty may be disapplied if the interests of justice so require.  What section 125 requires, therefore, is that the court imposes a sentence somewhere between the bottom of the lowest category and the top of the highest category for the offence. It seems that a court can sentence outside the relevant category range if it decides to do so, without having to rely on the ‘interests of justice’ exception.  Schedule 21, para. 84, requires the court to explain how it discharged its statutory duties.
Section 125 then goes on to identify three groups of legislative provisions that take priority over the (qualified) duty to follow guidelines.  Thus, a court may go below the offence range in order to reflect either credit for a guilty plea (s. 144 of the 2003 Act) or credit for assistance given to the prosecution (ss. 73-74 of the Serious Organised Crime and Police Act 2005), and may also go outside the range to reflect consecutive sentences and totality.  The second group of legislative provisions comprises the minimum sentences for firearms offences, prescribed sentences for third-time drug dealers and burglars, and the minimum terms for murder, all of which have priority. The third group of provisions includes the general statutory restrictions on imposing community sentences, on imposing custodial sentences, and on the length of custodial sentences (ss. 148, 152 and 153 of the CJA 2003).
(For fuller discussion, see A. Ashworth, ‘Sentencing Guidelines and the Sentencing Council’ [2010] Crim.L.R. 389.)
See also Erskine and Williams [2009] EWCA Crim 1425, [2009] 2 Cr App R 29, on the citation of authorities to the Court of Appeal in sentencing cases:
80 Advocates must expect to be required to justify the citation of any authority. In particular where a definitive Sentencing Guidelines Council guideline is available there will rarely be any advantage in citing an authority reached before the issue of the guideline, and authorities after its issue which do not refer to it will rarely be of assistance. In any event, where the authority does no more than uphold a sentence imposed at the Crown Court, the advocate must be ready to explain how it can assist the court to decide that a sentence is manifestly excessive or wrong in principle.
81 If authorities are reported in the Criminal Appeal (Sentencing) Reports, that reference should be given. If authorities are copied for the use of the court, they must (a) be copied from the principal law report in which the case appears, with headnote: and (b) have marked by sidelining the passage(s) relied on. Authorities should only be copied if they do in fact identify or represent a principle or the development of a principle.

2. Sentencing for Multiple Offences

b) The Totality Principle: in Raza [2009] EWCA Crim 1413, [2010] 1 Cr App R (S) 56 the police had found cocaine, cash and a handgun in R’s van.  He was given the mandatory minimum sentence of 5 years for possessing the firearm, 2 years concurrent for possessing ammunition, and 8 years consecutive for possessing 770 grams of cocaine with intent to supply.  The trial judge indicated that the appropriate sentence for the cocaine was 10 years, which had been reduced to 8 years to reflect the totality principle.  The defence argued that the total of 13 years was still too long.  

The CA held that 10 years was the appropriate starting point for the cocaine offence, but noted the point of principle about the relationship between the totality principle and the mandatory minimum sentence:

‘In a situation in which [a mandatory minimum] is one of the sentences which the court has to pass, the principle of totality has to be applied in such a way that it does not undermine the will of Parliament by substantially reducing an otherwise appropriate consecutive sentence for another offence so as to render nugatory the effect of the mandatory minimum sentence for the firearms offence.’ [17]

The total sentence of 13 years was upheld.

In Ralphs [2009] EWCA Crim 2555, [2010] Crim.L.R. 318, a decision that despite its title was an Attorney General’s Reference, R had pleaded guilty to two counts of possessing automatic firearms and 7 counts of possessing ammunition, silencer etc., on the basis that he had been given a drill box to ‘mind’ for someone.  The sentence was 6 years on the first two counts and 3 years on the others, all to run concurrently.  For the Attorney General it was argued that the sentence should have been in double figures, involving some consecutive sentences.  For the defendant it was argued that the sentences correctly reflected his role as minder, the intimidatory pressures on him, and the guilty plea.  Lord Judge CJ noted that the limited range between the mandatory minimum sentence of 5 years and the statutory maximum of 10 years ‘leaves remarkably little room for case-specific flexibility.’ Thus:
‘In the context of a narrow range of available sentencing powers, and in particular the statutory maximum sentence, we are in reality being invited to circumvent the statutory maximum sentence on the basis that we believe it to be too low and to achieve our objective by disapplying well understood sentencing principles [such as the ‘single transaction’ principle and the totality principle] of which Parliament must be deemed to have been aware when the statutory maximum was fixed.  Tempting as it is to do so, that is a step too far.’ [29]
The Court raised the overall sentence to 8 years.
Note also Esayas Girma et al [2009] EWCA Crim 912, [2010] 1 Cr App R (S) 28, where the CA followed Abdul Sherif [2008] EWCA Crim 2653, [2009] 2 Cr App R (S) 33 in quashing sentences of 15 years consisting of two consecutive maximum sentences for failure to disclose information about terrorism and a consecutive sentence of 5 years for assisting an offender.  The CA held that statutory maximum sentences were justified for all offences, so it increased the sentence for assisting an offender to 6 years 9 months (the maximum is 7 years, account taken of time spent on curfew), approved the consecutive maximum of 5 years for failing to disclose information about terrorism before the bombing, but held that the offence of failing to disclose information after the bombing added nothing to the offence of assisting the offender and so the sentence should run concurrently.  
c) ‘Repeat Offender’: this phrase was considered by the CA in Lam-Callinan [2009] EWCA Crim 1315, [2010] 1 Cr App R (S) 49, where L had been convicted on 7 counts of exposure to female colleagues at the school where he worked.  The judge imposed sentences of 15 months’ imprisonment concurrent.  The SGC guideline on Sexual Offences Act 2003, p. 96, indicates a starting point of a community order if no aggravating factors, and a starting point of 12 weeks custody (range of 4-26 weeks custody) for a ‘repeat offender.’  Those words are not defined in the guideline, but the CA held that they do not require previous convictions: ‘someone who commits a series of offences over a substantial period of time can properly be regarded as a repeat offender.’  The CA reduced the sentences to 9 months concurrent (without stating why they were going above the guideline level or ‘category range’).
3. Guidance on One-Punch Manslaughter v. other Unlawful Act Manslaughter
In Attorney General’s References Nos. 60, 62 and 63 of 2009 (Appleby et al) [2009] EWCA Crim 2693, [2010] Crim.L.R. 325, the Lord Chief Justice convened a Full Court of 5 judges to deal with cases of unlawful act manslaughter.  The CA reviewed the well-known authorities of Coleman (1992) 13 Cr App R (S) 508 and Furby [2006] 2 Cr App R (S) 8 but emphasised that they relate only to one-punch manslaughter, defined as strictly confined to cases ‘where death results from a single blow with a bare hand or fist’ [8].  
However, the courts are increasingly dealing with ‘gratuitous violence in city centres and the streets,’ often fuelled by drink.  This must be viewed in the context of increased legislative emphasis on marking crimes which result in death with heavier sentences, e.g. the minimum terms for murder in Schedule 21 of the CJA 2003, the increased maximum for causing death by dangerous driving, and the new offences of causing death by driving. The CA’s conclusion is therefore that sentence levels for offences of unlawful act manslaughter should be raised:
‘Crimes which result in death should be treated more seriously, not so as to equate the sentencing in unlawful act manslaughter with the sentence levels suggested in Schedule 21 of the 2003 Act, but so as to ensure that the increased focus on the fact that a victim has died in consequence of an unlawful act of violence, even where the conviction is for manslaughter, should, in accordance with the legislative intention, be given greater weight.’ [22]
Thus in Reference No. 62 (Bryan and Roberts) the CA emphasised that this was an intentional revenge attack by two men on another from behind: even if there had been only one blow, rather than the two blows that were delivered, it would not have had the characteristics of a ‘one-punch’ case because there was an obvious risk of serious harm.  Similarly in Reference No. 63 (Cowles and Cowles) the CA pointed out that the victim had 24 marks of injury to head and body, so that, despite counsel’s suggestion that the case should be treated as close to one-punch manslaughter, it ‘came nowhere near.’
The CA offered no concrete guidance on sentence levels – a task for the new Sentencing Council? – but it did state that it will rarely be appropriate to refer to any decisions prior to Furby (which itself summarised 19 previous decisions); the annex to this judgment summarises a further group of decisions.
4. Causing Death by Driving: Applying the Guidelines

The definitive guideline on Causing Death by Driving includes a guideline for causing death by dangerous driving which divides the offence into three levels (now, ‘category ranges’).  Level 2 covers ‘driving that created a substantial risk of danger,’ usually characterised by one of four factors.  

In Watson [2009] EWCA Crim 1088, [2010] 1 Cr App R (S) 29, W was driving her boyfriend’s high-performance car for the first time.  Her speeds touched 150 m.p.h., her boyfriend told her to slow down, but she subsequently lost control on a bend and collided with another car, killing her boyfriend and seriously injuring two others and herself. She was convicted of causing death by dangerous driving, having pleaded guilty to causing death by careless driving. The trial judge placed the offence at level 2, in view of the greatly excessive speed at which W had driven, the fact that she ignored warnings, and the injuries to others.  However, the CA held that these factors must then have been double-counted when the judge came to place the offence within the range, because there were also clear mitigating factors (victim close friend, serious injuries to W).  Sentence of 5 and a half years reduced to 4 and a half years.
In Knox [2009] EWCA Crim 1880, [2010] 1 Cr App R (S) 52, a taxi driver had collided with a motor cycle at night while using his mobile phone and driving at 88 m.p.h. along a dual carriageway.  The trial judge held that the ‘avoidable distraction’ placed the offence at level 3, but she then raised it to level 2 because he was a professional driver, and she held that the various mitigating factors (unblemished driving record) were countered by K’s failure to take responsibility for the incident.  CA held that the sentence should be reduced from 5 to 4 years, without spelling out its reasoning.  (The ranges for this offence overlap, in order to allow for the impact of aggravating factors, so 4 years is within the range for level 3 (2-5) and for level 2 (4-7).)

The lower reaches of the guideline were considered in Foster [2009] EWCA Crim 1184, [2010] 1 Cr App R (S) 36, where F’s car had drifted on to the wrong side of the road, killing a motor cyclist.  None of the determinants of seriousness in the lowest category, level 3, were present in this case.  It appears that F was distracted at the time, perhaps because he and his wife (whom he was driving back from hospital) had just been told that her illness was terminal and untreatable. The guideline states that where the driving was markedly less culpable than that for level 3, reference should be made to the most serious level of causing death by careless driving.  This has a starting point of 15 months imprisonment.  The trial judge imposed 18 months, whereas the CA held that because the distraction was for only a few seconds and there were no aggravating factors the sentence should be 12 months.  The CA then suspended the sentence, out of mercy because of the condition of F’s wife (he had been in prison for 3 months).

Two recent decisions concern medical conditions.  In Clarke [2009] EWCA Crim 921, [2010] 1 Cr App R (S) 26, a driver who had been a diabetic for 30 years suffered a hypoglycaemic attack, his car mounted the pavement and killed a 4 year-old boy.  Although there was some medical evidence that C was probably unaware of the imminent onset of the attack, the jury evidently found that there was a period of awareness.  The judge sentenced C to 3 years.  CA held that this case was highly exceptional – not a case of driving with a known medical condition (level 2), but one where C had little warning and where a custodial sentence would be particularly onerous – and reduced the sentence to 12 months.
Contrast this with Sims [2009] EWCA Crim 1533, [2010] 1 Cr App R (S) 62, where at least 5 different doctors had told S not to drive until his medical prognosis was clear.  It was probable that he was suffering from epilepsy, and he was found looking vacant after his car knocked down and killed a pedestrian.  The CA noted that ‘driving whilst ability to drive is impaired as a result of a known medical condition’ places the offence at level 2, but held:
‘where a person has an undiagnosed medical condition and is advised repeatedly, by competent medical experts, that until the diagnosis is complete or any medication is identified that he should not drive, that to drive would be in breach of the DVLA guidance and that he by driving ran the risk of an epileptic blackout, which is a danger to members of the public, then to drive in defiance of that advice is conduct that is capable, depending on the facts, of bringing it within level 1.’ [13]

With that, the CA held that the ‘flagrant disregard’ in this case justified the sentence of 8 years, i.e. the starting point for level 1.

Sentencing decisions for the much newer offence of causing death by careless driving are still few in number, but brief mention may be made of two recent decisions.  The guideline, in Causing Death by Driving at p. 15, sets out three category ranges.  The top range covers offences falling just short of dangerous driving (36 weeks – 3 years); the bottom range covers cases of momentary inattention with no aggravating factors (community order); and all other cases fall into the middle range, from high community order to 2 years custody.  In Larke [2009] EWCA Crim 870, [2010] 1 Cr App R (S) 5, a woman of 74 pulled out of a lay-by to execute a u-turn, as she had done many times before, but failed to see an oncoming car and caused the deaths of two people.  She pleaded guilty at the first opportunity and had an unblemished record.  The judge imposed 2 years’ imprisonment, evidently placing the offence in the top category.  The CA held that, although the two deaths were an aggravating factor, the driving was not just short of dangerous and fell rather in the middle category, given the strong mitigating factors.  Sentence: 39 weeks’ imprisonment suspended.

In Campbell [2009] EWCA Crim 2459, [2010] Crim.L.R. 241, C had emerged slowly from a side-road but failed to see a speeding motorcyclist and caused his death.  The trial judge placed the offence at the lower end of the middle category and imposed 24 weeks’ imprisonment suspended, with 100 hours of unpaid work.  The CA noted the difficulty of classifying these offences, but quoted the SGC’s example of the bottom category as ‘involving an offender who misjudges the speed of another vehicle, or turns without seeing an oncoming vehicle because of restricted visibility.’  In this case there was momentary inattention but no restricted vision, and so the CA agreed with the judge that this was at the lower end of the middle category.  However, the CA held that, in view of the motorcyclist’s excessive speed, the judge had overestimated C’s culpability, which did not justify a custodial sentence.  A high community sentence was appropriate.
5. Engaging with the Guidelines
Many reported judgments now engage constructively with the guidelines. A notable example is De Weever [2009] EWCA Crim 803, [2010] 1 Cr App R (S) 3, where the recorder had approached the task of sentencing a ‘dipper’ on the basis that he had targeted a vulnerable victim. The guidelines for theft from the person (Theft and Burglary in a building other than a dwelling, pp. 14-15) set out three category ranges which turn largely on whether or not the victim was vulnerable.  Counsel argued that it was not right to characterise this victim as vulnerable, and the CA agreed:

‘In this case, the critical decision in identifying the correct starting point was whether Mrs H was, in the terms of para. 3 at p. 14 of the guideline, a “vulnerable victim.” The learned recorder decided that she was.  In our view he was wrong.  Mrs H was targeted because she was carrying a bag which enabled the appellant to effect the theft without her realising in time, not because she was of an age, or suffering from a disability, that made her unlikely or unable to resist the theft.’ [13]

This placed the offence in the lowest of the three category ranges (fine – 18 weeks custody).  However, a combination of aggravating factors (planned/professional; victim pushed; inconvenience of having cards stolen; previous convictions, and re-offending after recent sentences) took the offence up to the next level.  18 months reduced to 10 months.

One problem with guidelines that are not offence guidelines is that their existence is easier to overlook: a prime example is the guideline on Overarching Principles: Domestic Violence.  It was not mentioned in Williamson [2009] EWCA Crim 1245, [2010] 1 Cr App R (S) 16 (4 years for a s.20 offence after guilty plea too long, even though W should obviously have been charged under s.18).  It was mentioned briefly in Parker [2009] EWCA Crim 1226, [2010] 1 Cr App R (S) 32, where the CA upheld 2 years for a.b.h. on the basis that the case should be treated as falling within the top category range.  The guideline on Assault and other offences against the person confines the top category of a.b.h. to pre-meditated assaults, but the CA held that many such cases:

‘will involve only one punch, not the 10 punches that were involved in this case. Although not premeditated, the sustained nature of this attack, which resulted in far from minor injuries committed in a domestic context on a vulnerable victim, renders the case not much less serious than the truly premeditated offence.’ [14]
The CA therefore upheld the sentence of 2 years’ imprisonment on a late guilty plea.

The domestic violence guidelines and the assault guidelines had manifestly been overlooked by the trial judge in Attorney General’s Reference No. 80 of 2009 (Moore) [2010] EWCA Crim 470, where the original sentence was 2 years’ imprisonment for a s.18 offence involving holding an iron to his wife’s face several times, and then punching her. The CA held that the case involved very serious injury, with a starting point of 5 years in a range of 4-6 years. The CA engaged with the domestic violence guideline’s suggestion that a feature of these cases is ‘the ability of the perpetrator to have two personae’, arguing that those who supplied testimonials for M’s character were obviously unaware of his domestic record.  The CA concluded by increasing the sentence to 5 years (taking account of a late plea), and stating:
‘Investigators, prosecutors, defenders and sentencing judges should read and in our view re-read the Sentencing Guidelines Council’s definitive guideline on Domestic Violence and ensure they are fully aware of its implications.’ [27]

In what circumstances may courts go outside the guidelines?  The new law allows this where it would be ‘contrary to the interests of justice’ to follow the guidelines.  One well-established example is the Humber bridge case of Schumann [2007] 2 Cr App R (S) 73 (S jumped off bridge holding child of 2, then kept it afloat until rescued, 18m for attempted murder reduced to community order; mercy).  Another example is Hussain and Hussain [2010] EWCA Crim 94, [2010] Crim.L.R. 428, where offenders brought cricket bats etc and beat man so severely as to cause brain injuries; victim had just been involved in violent burglary of H1’s house, and H2 was his brother who lived nearby; this was a punishment/revenge beating following a burglary that had threatened H1’s whole family.  CA reduced H1’s sentence from 2 years 6 months to 12 months suspended, and reduced H2’s sentence from 3 years 3 months to 2 years.  CA held that this was a case not covered by the s.18 guidelines, and therefore principles of justice and mercy had to be deployed.  However, nothing was said about the basis for calculating the sentence, and its relation to the guideline.
Much rarer are decisions to go above the guidelines, but that was the effect of the sentences passed and upheld in Pacan, Arslan et al [2009] EWCA Crim 2436.  P was convicted of an offence of trafficking a girl of 16 from Slovakia into a brothel in England, where she was forced to work as a prostitute, and sentenced to 11 years.  A was convicted on 3 counts of trafficking one girl and controlling as a prostitute that girl and a Lithuanian woman of 22, and sentenced to a total of 14 years.  The SGC guideline (Sexual Offences Act 2003, pp. 130-131) has an upper category range of 4-9 years for trafficking involving coercion.  The CA pointed out that coercion is also listed as an aggravating factor, and that:

‘aggravating factors such as participation in a large-scale commercial enterprise involving a high degree of planning, organization or sophistication, financial or other gain, and the coercion and vulnerability of victims should move sentences towards the maximum of 14 years’ (p. 130).

The CA held that this case was marked by coercion, vulnerable victims and the age of the 16 year-old, and that this justified the judge in going above the guideline.  Under the Coroners and Justice Act 2009 the courts would now have to justify this by reference to ‘the interests of justice;’ and it is only a possible manoeuvre where, as here, there is a gap between the highest offence category and the statutory maximum sentence.
6. New Appellate Guidance
Attention may be drawn briefly to two judgments in which the CA has given guidance judgments on aspects of sentencing.  In McQuoid [2009] EWCA Crim 1301, [2010] 1 Cr App R (S) 43 Lord Judge CJ set out the sentencing considerations applicable to cases of insider dealing.  The judgment does not give starting points or ranges, but does cross-refer to the SGC guideline on theft in breach of trust (Theft and Burglary in a building other than a dwelling, pp. 10-11).  In Hancox and Duffy [2010] EWCA Crim 102, [2010] Crim.L.R. 431 the CA, per Hughes LJ, set out the considerations relevant to the making of serious crime prevention orders

In Valentas and Tabuns [2010] EWCA Crim 200, [2010] Crim.L.R. 435 the CA confirmed that neither a consultation paper nor an advice from the Sentencing Advisory Panel constituted an authority that should be cited in court – they were merely proposals.  This appeal referred to the sentencing of drug couriers.  Just before its demise, the Panel published its advices on drug offences, overarching principles (including the sentencing of women), taking offences into consideration, and burglary in a dwelling.  It may be some time before the Sentencing Council acts on these.
Finally, in R (on the application of F) and Thompson v. Secretary of State for the Home Department [2010] UKSC 17, the Supreme Court confirmed that the current notification requirements for sex offenders sentenced to 30 months’ imprisonment or longer (which endure for life, without the possibility for review: s. 82 Sexual Offences Act 2003) are a disproportionate interference with the offenders’ Article 8 rights, and so the court repeated the declaration of incompatibility.  The Supreme Court upheld the judgments of the Divisional Court and Court of Appeal in this case, and followed S and Marper v. United Kingdom (2008) 48 E.H.R.R. 1169 in holding that the indefinite nature of the duty and the absence of any possibility of review indicate disproportionality even where the public interest in preventing sexual offences is high.
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