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Recent Developments in Sentencing Legislation
D A Thomas Q.C., LL.D.
(1) The Sentencing Council and sentencing guidelines 
The Coroners and Justice Act 2009 replaces the Sentencing Advisory Panel and the Sentencing Guidelines Council with a single body, the Sentencing Council. The function of the Sentencing Council will be to publish guidelines for sentencing and related functions. Courts will be under a qualified obligation to “follow” the guidelines. All of the existing guidelines  published by the Sentencing Guidelines Council have been designated as having been published by the Sentencing Council. The Sentencing Council’s offence based guidelines will identify “offence ranges” and “category ranges”, and indicate the weight to be given to mitigating and aggravating factors. 

The new arrangements  apply only to offences committed on or after the commencement date, April 6, 2010. Courts dealing with offence committed before the commencement date will continue to “have regard to” the guidelines

Key provisions:

Section 121

 (1) When exercising functions under section 120, the Council is to have regard to the desirability of sentencing guidelines which relate to a particular offence being structured in the way described in subsections (2) to (9). 

(2) The guidelines should, if reasonably practicable given the nature of the offence, describe, by reference to one or more of the factors mentioned in subsection (3), different categories of case involving the commission of the offence which illustrate in general terms the varying degrees of seriousness with which the offence may be committed. 

(3) Those factors are— 

(a) the offender’s culpability in committing the offence; 

(b) the harm caused, or intended to be caused or which might foreseeably have been caused, by the offence; 

(c) such other factors as the Council considers to be particularly relevant to the seriousness of the offence in question. 

(4) The guidelines should— 

(a) specify the range of sentences (“the offence range”) which, in the opinion of the Council, it may be appropriate for a court to impose on an offender convicted of that offence, and 

(b) if the guidelines describe different categories of case in accordance with subsection (2), specify for each category the range of sentences (“the category range”) within the offence range which, in the opinion of the Council, it may be appropriate for a court to impose on an offender in a case which falls within the category. 

(5) The guidelines should also— 

(a) specify the sentencing starting point in the offence range, or 

(b) if the guidelines describe different categories of case in accordance with subsection (2), specify the sentencing starting point in the offence range for each of those categories. 

(6) The guidelines should— 

(a) (to the extent not already taken into account by categories of case described in accordance with subsection (2)) list any aggravating or mitigating factors which, by virtue of any enactment or other rule of law, the court is required to take into account when considering the seriousness of the offence and any other aggravating or mitigating factors which the Council considers are relevant to such a consideration, 

(b) list any other mitigating factors which the Council considers are relevant in mitigation of sentence for the offence, and 

(c) include criteria, and provide guidance, for determining the weight to be given to previous convictions of the offender and such of the other factors within paragraph (a) or (b) as the Council considers to be of particular significance in relation to the offence or the offender. 

(7) For the purposes of subsection (6)(b) the following are to be disregarded— 

(a) the requirements of section 144 of the Criminal Justice Act 2003 (c. 44) (reduction in sentences for guilty pleas); 

(b) sections 73 and 74 of the Serious Organised Crime and Police Act 2005 (assistance by defendants: reduction or review of sentence) and any other rule of law by virtue of which an offender may receive a discounted sentence in consequence of assistance given (or offered to be given) by the offender to the prosecutor or investigator of an offence; 

(c) any rule of law as to the totality of sentences. 

(8) The provision made in accordance with subsection (6)(c) should be framed in such manner as the Council considers most appropriate for the purpose of assisting the court, when sentencing an offender for the offence, to determine the appropriate sentence within the offence range. 

(9) The provision made in accordance with subsections (2) to (8) may be different for different circumstances or cases involving the offence. 

(10) The sentencing starting point in the offence range— 

(a) for a category of case described in the guidelines in accordance with subsection (2), is the sentence within that range which the Council considers to be the appropriate starting point for cases within that category— 

(i) before taking account of the factors mentioned in subsection (6), and 

(ii) assuming the offender has pleaded not guilty, and 

(b) where the guidelines do not describe categories of case in accordance with subsection (2), is the sentence within that range which the Council considers to be the appropriate starting point for the offence— 

(i) before taking account of the factors mentioned in subsection (6), and 

(ii) assuming the offender has pleaded not guilty. 
Section 125

 (1) Every court— 

(a) must, in sentencing an offender, follow any sentencing guidelines which are relevant to the offender’s case, and 

(b) must, in exercising any other function relating to the sentencing of offenders, follow any sentencing guidelines which are relevant to the exercise of the function, 

unless the court is satisfied that it would be contrary to the interests of justice to do so.

(2) Subsections (3) and (4) apply where— 

(a) a court is deciding what sentence to impose on a person (“P”) who is guilty of an offence, and 

(b) sentencing guidelines have been issued in relation to that offence which are structured in the way described in section 121(2) to (5) (“the offence-specific guidelines”). 

(3) The duty imposed on a court by subsection (1)(a) to follow any sentencing guidelines which are relevant to the offender’s case includes— 

(a) in all cases, a duty to impose on P, in accordance with the offence-specific guidelines, a sentence which is within the offence range, and 

(b) where the offence-specific guidelines describe categories of case in accordance with section 121(2), a duty to decide which of the categories most resembles P’s case in order to identify the sentencing starting point in the offence range; 

but nothing in this section imposes on the court a separate duty, in a case within paragraph (b), to impose a sentence which is within the category range.

(4) Subsection (3)(b) does not apply if the court is of the opinion that, for the purpose of identifying the sentence within the offence range which is the appropriate starting point, none of the categories sufficiently resembles P’s case. 

(5) Subsection (3)(a) is subject to— 

(a) section 144 of the Criminal Justice Act 2003 (c. 44) (reduction in sentences for guilty pleas), 

(b) sections 73 and 74 of the Serious Organised Crime and Police Act 2005 (c. 15) (assistance by defendants: reduction or review of sentence) and any other rule of law by virtue of which an offender may receive a discounted sentence in consequence of assistance given (or offered to be given) by the offender to the prosecutor or investigator of an offence, and 

(c) any rule of law as to the totality of sentences. 

(6) The duty imposed by subsection (1) is subject to the following provisions— 

(a) section 148(1) and (2) of the Criminal Justice Act 2003 (restrictions on imposing community sentences); 

(b) section 152 of that Act (restrictions on imposing discretionary custodial sentences); 

(c) section 153 of that Act (custodial sentence must be for shortest term commensurate with seriousness of offence); 

(d) section 164(2) of that Act (fine must reflect seriousness of offence); 

(e) section 269 of and Schedule 21 to that Act (determination of minimum term in relation to mandatory life sentence); 

(f) section 51A of the Firearms Act 1968 (c. 27) (minimum sentence for certain offences under section 5 etc); 

(g) sections 110(2) and 111(2) of the Powers of Criminal Courts (Sentencing) Act 2000 (c. 6) (minimum sentences for certain drug trafficking and burglary offences); 

(h) section 29(4) and (6) of the Violent Crime Reduction Act 2006 (c. 38) (minimum sentences for certain offences involving firearms). 

(7) Nothing in this section or section 126 is to be taken as restricting any power (whether under the Mental Health Act 1983 (c. 20) or otherwise) which enables a court to deal with a mentally disordered offender in the manner it considers to be most appropriate in all the circumstances. 

(8) In this section— 
“mentally disordered”, in relation to a person, means suffering from a mental disorder within the meaning of the Mental Health Act 1983;
“sentencing guidelines” means definitive sentencing guidelines.
 Section 126 
(1) Section 125(3) (except as applied by virtue of subsection (3) below) is subject to any power a court has to impose— 

(a) a sentence of imprisonment for public protection by virtue of section 225(3) of the Criminal Justice Act 2003 (c. 44); 

(b) a sentence of detention for public protection by virtue of section 226(3) of that Act; 

(c) an extended sentence of imprisonment by virtue of section 227 of that Act; 

(d) an extended sentence of detention by virtue of section 228 of that Act. 

(2) Subsection (3) applies where a court determines the notional determinate term for the purpose of determining in any case— 

(a) the order to be made under section 82A of the Powers of Criminal Courts (Sentencing) Act 2000 (life sentence: determination of tariffs), 

(b) the notional minimum term for the purposes of section 225(3C) or 226(3A) of the Criminal Justice Act 2003 (imprisonment or detention for public protection for serious offences), 

(c) the appropriate custodial term for the purposes of section 227(3) of that Act (extended sentence for certain violent or sexual offences: persons 18 or over), or 

(d) the appropriate term for the purposes of section 228(3) of that Act (extended sentence for certain violent or sexual offences: persons under 18). 

(3) Subsections (2) to (5) of section 125 apply for the purposes of determining the notional determinate term in relation to an offence as they apply for the purposes of determining the sentence for an offence. 

(4) In this section references to the notional determinate term are to the determinate sentence that would have been passed in the case if the need to protect the public and the potential danger of the offender had not required the court to impose a life sentence (in circumstances where the sentence is not fixed by law) or, as the case may be, an extended sentence of imprisonment or detention. 

(5) In subsection (4) “life sentence” has the same meaning as in Chapter 2 of Part 2 of the Crime (Sentences) Act 1997 (c. 43). 
Duty of court to explain how it has complied with the guidelines: 

Schedule 21, para. 84

The Criminal Justice Act 2003 is amended as follows. 

In section 174 (duty to give reasons for, and explain effect of, sentence)— 

(a) for subsection (2)(a) substitute— 

(a) identify any definitive sentencing guidelines relevant to the offender’s case and explain how the court discharged any duty imposed on it by section 125 of the Coroners and Justice Act 2009, 

(aa) where the court did not follow any such guidelines because it was of the opinion that it would be contrary to the interests of justice to do so, state why it was of that opinion

Transitional provisions: Sched 22, Part 4. 

(1) Nothing in section 125 or 126 has effect in relation to the sentencing of persons for offences committed before the commencement of the section in question. 

(2) Where an offence is found to have been committed over a period of 2 or more days, or at some time during a period of 2 or more days, it must be taken for the purposes of sub-paragraph (1) to have been committed on the last of those days. 

28 (1) Without prejudice to the generality of section 177, an order under subsection (3) of that section made by the Lord Chancellor may provide—
 (b) for existing guidelines which have effect immediately before the coming into force of section 125(1) to be treated as guidelines issued by the Sentencing Council for England and Wales under this Act;

(c) that, in relation to the sentencing of persons for offences committed before the coming into force of section 125(1), any provision of Chapter 1 of Part 12 of the Criminal Justice Act 2003 repealed by this Act continues to have effect with such modifications as are specified in the order. 

(2) “Existing guidelines” means— 

(a) sentencing or allocation guidelines issued as definitive guidelines under section 170 of the Criminal Justice Act 2003; 

(b) guidelines with respect to sentencing which were included in any judgment of the Court of Appeal given before 27 February 2004 and have not been superseded by sentencing guidelines so issued.

Practical points: 

If the offence was committed before April 6, 2010,  the court must “have regard to” definitive guidelines and need only refer to them if the sentence is outside the guideline (see CJA 203 s.172 and 174(2)(a).) If there are several offences,  some committed before and some committed after April 6, 2010, the court must “have regard” to guidelines” in respect of offences committed before April 6 and “follow” guidelines in respect of offences committed after April 6. 
If the offence was committed after commencement and the offence is covered by an SGC guideline which has been designated as an existing guideline which is to be treated as a guideline issued by the Sentencing Council, the court must “follow” the guideline unless the court is satisfied that it would be contrary to the interests of justice to do so. The court must either explain how the court followed the guideline, or , if it  did not follow any  guideline because it was of the opinion that it would be contrary to the interests of justice to do so, state why it was of that opinion. 
Problems may arise in multi-count cases. D is convicted or robbery, theft, assault occasioning actual bodily harm and burglary of a building which is not a dwelling. There is a separate guideline for each offence. The court must explain how it has complied with each guideline.  

If the offence was committed on or after the commencement date, and a new-style guideline has been issued by the Sentencing Council in accordance with s. 121 (4), specifying the offence range and the category range, the sentence must be within the “offence range” but need not be in the “category range.” For example, the existing guideline for s. 18 wounding with intent, if rewritten to comply with s. 121 (4), would have an offence range of  3 years to sixteen years, and four category ranges of 3-5 years, 4-6 years, 7-10 years and 10-16 years. The judge is obliged to pass a sentence with the range of three years (less discount for a plea) to sixteen years; he must identify the category range but is not obliged to pass a sentence within that range. 

If the offence was committed after the commencement date, and there is a Sentencing Guidelines Council definitive guideline in existence which is to be treated as a Sentencing Council guideline, does s. 125 (3) (duty to impose sentence within offence range but not category range) apply? Does an SGC guideline comply with s. 125(2)? 
Court of Appeal guideline cases: guidelines in any  judgment which was delivered before 27 February 2004 and which have not been superseded by sentencing guidelines issued by the SGC or the SC must be treated a guideline issued by the SG. The sentencing court must “follow” the guidelines in accordance with s. 125, and explain how it has complied with the guidelines (or why it has not done so) in accordance with CJA s.174 (2)(a) as amended. Aramah must be “followed”, but Saw need not be. 
 Escape from the guidelines: 
The duty to “follow” the guidelines imposed by  s. 125(1) as explained in s. 125(3) will normally leave the sentencing court a very wide discretion, given the width of the “offence range”. 

All existing SGC guidelines are based on a first offender;  are they “relevant” (s.125(1)) to the case of an offender with one or more previous convictions? 
Multiple offending: see s. 125(5)(c); the duty to impose a sentence within the offence range is subject to “any rule of law as to the totality of sentences”. (Note that the Sentencing Council is placed under a statutory duty to publish sentencing guidelines “about the application of any rule of law as to the totality of sentences.”)

The duty to follow the guidelines is subject to a general exception in s. 125(1):

“unless the court is satisfied that it would be contrary to the interests of justice to do so.” Note that there is no requirement that there should be “exceptional circumstances”, “particular circumstances”, etc. 
See Hussain and Hussain January 20, 2010, [2010] EWCA Crim 94, [2010] Crim.L.R.  428:  

“There are some situations which guidelines cannot and do not cover. This is one of them.” 

 (2)  Early release and return to custody
Criminal Justice Act 2003 (as amended by the CJ and I Act 2008). 
The 2003 Act provided a new scheme for the release of "fixed-term prisoners". The distinction between long term and short term prisoners disappeared: all fixed term prisoners sentenced to twelve months or more would  be released automatically after serving half of their sentence, and would remain on licence for the whole of the remainder of the sentence (not until the end of the third quarter of the sentence as under the previous law). A man sentenced to four years imprisonment would  serve two years, and then be released on licence; the licence will remain in force until the end of the sentence. 
The new early release provisions were brought into force with effect from April 4, 2005, subject to modifications which have the effect of excluding sentences of less than twelve months from the new scheme. The relevant provisions were modified so as to refer to detention in a young offender institution. Those sentenced to less than twelve months would continue to be dealt with under the Criminal Justice Act 1991. The new system applied only to sentences of twelve months or more imposed for offences committed on or after April 4, 2005. Offenders sentenced to twelve months or more after April 4, 2005 for offences committed before that date will be subject to the release provisions of the Criminal Justice Act 1991.  
The power of the court to order an offender convicted of an offence committed during the second half of his sentence to return to custody to serve the balance of the sentence (under the Powers of Criminal Courts (Sentencing) Act 2000, section 116) was removed from the new scheme. Such offenders will be dealt with by the revocation of their licences. Section 116 remains in force in respect of  offenders sentenced for offences committed before April 4, 2005, whatever the date of sentence, or offenders sentenced to less than twelve months imprisonment, yoi or detention under s. 91, whatever the date of the offence. 

Amendments have been made to these provisions by the CJ and I Act 2008; these amendments came into force on June 9,  2008. 

The key provisions are as follows:

In the CJA 1991, section 33, the following is inserted:

(1A) As soon as a long-term prisoner has served one-half of his sentence, it shall be the duty of the Secretary of State to release him on licence. 

(1B) Subsection (1A) does not apply to a long-term prisoner if the offence or one of the offences in respect of which he is serving the sentence is specified in Schedule 15 to the Criminal Justice Act 2003 (specified violent offences and specified sexual offences). 
In s. 37 the following is inserted: 

(1) Where a long-term prisoner is released on licence under section 33(1A), the licence shall (subject to any revocation under section 254 of the 2003 Act) remain in force for the remainder of the sentence. 

(2) Section 250(1), (4) and (8) of the 2003 Act apply in relation to a licence under section 33(1A) of this Act as they apply in relation to a licence under Chapter 6 of Part 12 of the 2003 Act in respect of a prisoner serving a sentence of imprisonment for a term of twelve months or more. 
The PCC(S)A 2000, s. 116 (1), is amended to read as follows: 

(1)  This section applies to a person if - 

(a)  he has been serving a determinate sentence of imprisonment which he began serving on or after 1st October 1992;

(b)  he is released under any provision of Part 2  of the Criminal Justice Act 1991 (early release of prisoners) other than section 33(1A);

(c)  before the date on which he would (but for his release) have served his sentence in full, he commits an offence punishable with imprisonment ("the new offence"); and

(d)  whether before or after that date, he is convicted of the new offence.

(2)  Subject to subsection (3) below, the court by or before which a person to whom this section applies is convicted of the new offence may, whether or not it passes any other sentence on him, order him to be returned to prison for the whole or any part of the period which - 

(a)  begins with the date of the order; and

(b)  is equal in length to the period between the date on which the new offence was committed and the date mentioned in subsection (1)(c) above.
The practical effects of these changes: the position of persons sentenced to four years' imprisonment or more for offences OTHER THAN SPECIFIED OFFENCES committed before 4th April, 2005 is assimilated to the position  those sentenced to four years' imprisonment or more for offences committed on or after that date. If the offence or one of the offences in respect of which he is serving a sentence is an offence specified in Schedule 15 to the Criminal Justice Act 2003 (which lists 153  violent or sexual offences which attract the "dangerous offender" provisions of that Act), the amendments do not apply and the offender remains subject to the original version of the 1991 Act. 

The result is as follows (ignoring the possibility of home detention curfew): 

Offenders sentenced to less than 12 months for offences committed before or after 4th April, 2005:  release after serving half of the sentence, no licence, section 116 applies.

Offenders sentenced for offences committed before 4th April, 2005,  to  imprisonment for at least 12 months but less than four years': release on licence after serving half of the sentence, licence continues until three-quarters of the sentence, section 116 applies.

Offenders sentenced for a specified  offence committed before April 4, 2005,  to imprisonment for four years or  more: eligible for release after serving one half of the sentence, entitled to release after serving two-thirds, on licence until three-quarters of the sentence, section 116 applies.

Offenders sentenced for a non-specified offence committed before April 4, 2005,  to imprisonment for four years or  more: entitled to release after serving one half of the sentence, on licence until the end of the sentence,  section 116 does not apply. 
Note that this does not apply to serving prisoners who had served more than half of their sentences by June 9, 2008
Offenders sentenced to twelve months or more for an offence, whether specified or not specified, committed on or after April 4 , 2005: entitled to release after serving one half of the sentence, on licence until the end of the sentence,  section 116 does not apply.

Practical point for advocates: identify offenders to whom s. 116 does or does not apply. Note that s. 116 continues to apply to all offenders sentenced for a specified offence committed before April 4, 2005. Offenders sentenced for a non-specified offence committed before April 4 2005 will be subject to s. 116 if released from custody before June 9,  2008. If released from custody on or after that date, they will normally be subject to the amended scheme and s. 116 will not apply to them. 
See Round, Dunn, [2010] Crim.L.R. 329. Sentencing judge is not bound to order sentences to run in the order most favourable to the offender in teems of release on licence or home detention curfew. It is permissible to pass a single “gobal” sentence covering the offender’s culpability for all of the offences for which he is to be sentenced. 

(3) Consecutive sentences where D has been released on licence

 CJA 2003 s. 265 (as amended by CJ and I Act 2008)  

(1)  A court sentencing a person to a term of imprisonment may not order or direct that the term is to commence on the expiry of any other sentence of imprisonment from which he has been released early.

(a)  under this Chapter; or 

(b)  under Part 2 of the Criminal Justice Act 1991

(1A)  Subsection (1) applies to a court sentencing a person to -  

(a)  a term of imprisonment for an offence committed before 4 April 2005, or 

(b)  a term of imprisonment of less than 12 months for an offence committed on or after that date, 

as it applies to the imposition of any other term of imprisonment.

(2)  In this section "sentence of imprisonment" includes a sentence of detention under section 91 of the Sentencing Act or section 228 of this Act, or a sentence of detention in a young offender institution under section 96 (»»text) of the Sentencing Act or under section 227 of this Act (»»text), and "term of imprisonment" is to be read accordingly.

The section applies applies to a person who has been released on licence, re-offended, and has been recalled to prison following the revocation of his licence so that he is serving the remainder of the earlier sentence when he is sentenced for the latest offence. 

Different situations may arise:

(a) D has been released from a sentence for an offence committed before April 4, 2005, and is currently being sentenced for an offence also committed before April 4, 2005. PCC(S) A s. 84 applies, but the court may avoid its practical effect by making an order under PCC(S)A s.116 in respect of the earlier sentence. 

(b) D has been released under the CJA1991, s. 33(1A) from a long term sentence passed for an offence (other than a specified offence) committed before April 4, 2005, and is now being sentenced for an offence committed after that date. By virtue of the amendment to the PCC(S)A s. 116  made by the CJand I Act 2008, s. 116 is not available. The court must pass a sentence to take effect immediately and ignore the existing sentence. 

 ( c) D has been released from a sentence passed for an offence committed on or after April 4, 2005, and is being sentenced for an offence also committed after that date. CJA 2003 s. 265 applies; PCC(S)A s. 116 does not. The new sentence must be concurrent with the remainder of the old sentence. The length of the new sentence may not be inflated to compensate: see Drewett [2007] 1 Cr.App.R.(S.) 32 (p.169),  Howell [2006] 2 Cr.App.R.(S.) 115 (p. 773); Jesson [2007] Crim.L.R. 810;  Costello [2010] Crim.L.R. (issue 6),    [2010] EWCA Crim 371.   
(4) Automatic Deportation

UK Borders Act  2007, section 32

 (1) In this section “foreign criminal” means a person— 

(a) who is not a British citizen, 

(b) who is convicted in the United Kingdom of an offence, and 

(c) to whom Condition 1 or 2 applies. 

(2) Condition 1 is that the person is sentenced to a period of imprisonment of at least 12 months. 

 (Condition  2 is not in force)  

 (4) For the purpose of section 3(5)(a) of the Immigration Act 1971 (c. 77), the deportation of a foreign criminal is conducive to the public good. 

(5) The Secretary of State must make a deportation order in respect of a foreign criminal (subject to section 33). 

(6) The Secretary of State may not revoke a deportation order made in accordance with subsection (5) unless— 

(a) he thinks that an exception under section 33 applies, 

(b) the application for revocation is made while the foreign criminal is outside the United Kingdom, or 

(c) section 34(4) applies. 

(7) Subsection (5) does not create a private right of action in respect of consequences of non-compliance by the Secretary of State. 
Section 33  

(1) Section 32(4) and (5)— 

(a) do not apply where an exception in this section applies (subject to subsection (7) below), and 

(b) are subject to sections 7 and 8 of the Immigration Act 1971 (Commonwealth citizens, Irish citizens, crew and other exemptions). 

(2) Exception 1 is where removal of the foreign criminal in pursuance of the deportation order would breach— 

(a) a person’s Convention rights, or 

(b) the United Kingdom’s obligations under the Refugee Convention. 

(3) Exception 2 is where the Secretary of State thinks that the foreign criminal was under the age of 18 on the date of conviction. 

(4) Exception 3 is where the removal of the foreign criminal from the United Kingdom in pursuance of a deportation order would breach rights of the foreign criminal under the Community treaties. 

(5) Exception 4 is where the foreign criminal— 

(a) is the subject of a certificate under section 2 or 70 of the Extradition Act 2003 (c. 41), 

(b) is in custody pursuant to arrest under section 5 of that Act, 

(c) is the subject of a provisional warrant under section 73 of that Act, 

(d) is the subject of an authority to proceed under section 7 of the Extradition Act 1989 (c. 33) or an order under paragraph 4(2) of Schedule 1 to that Act, or 

(e) is the subject of a provisional warrant under section 8 of that Act or of a warrant under paragraph 5(1)(b) of Schedule 1 to that Act. 

(6) Exception 5 is where any of the following has effect in respect of the foreign criminal— 

(a) a hospital order or guardianship order under section 37 of the Mental Health Act 1983 (c. 20), 

(b) a hospital direction under section 45A of that Act, 

(c) a transfer direction under section 47 of that Act, 

(d) a compulsion order under section 57A of the Criminal Procedure (Scotland) Act 1995 (c. 46), 

(e) a guardianship order under section 58 of that Act, 

(f) a hospital direction under section 59A of that Act, 

(g) a transfer for treatment direction under section 136 of the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13), or 

(h) an order or direction under a provision which corresponds to a provision specified in paragraphs (a) to (g) and which has effect in relation to Northern Ireland. 

(7) The application of an exception— 

(a) does not prevent the making of a deportation order; 

(b) results in it being assumed neither that deportation of the person concerned is conducive to the public good nor that it is not conducive to the public good; 

but section 32(4) applies despite the application of Exception 1 or 4.

Section 34  

(1) Section 32(5) requires a deportation order to be made at a time chosen by the Secretary of State. 

(2) A deportation order may not be made under section 32(5) while an appeal or further appeal against the conviction or sentence by reference to which the order is to be made— 

(a) has been instituted and neither withdrawn nor determined, or 

(b) could be brought. 

(3) For the purpose of subsection (2)(b)— 

(a) the possibility of an appeal out of time with permission shall be disregarded, and 

(b) a person who has informed the Secretary of State in writing that the person does not intend to appeal shall be treated as being no longer able to appeal.

Section 38 

(1) In section 32(2) the reference to a person who is sentenced to a period of imprisonment of at least 12 months— 

(a) does not include a reference to a person who receives a suspended sentence (unless a court subsequently orders that the sentence or any part of it (of whatever length) is to take effect), 

(b) does not include a reference to a person who is sentenced to a period of imprisonment of at least 12 months only by virtue of being sentenced to consecutive sentences amounting in aggregate to more than 12 months, 

(c) includes a reference to a person who is sentenced to detention, or ordered or directed to be detained, in an institution other than a prison (including, in particular, a hospital or an institution for young offenders) for at least 12 months, and 

(d) includes a reference to a person who is sentenced to imprisonment or detention, or ordered or directed to be detained, for an indeterminate period (provided that it may last for 12 months). 

(2) In section 32(3)(b) the reference to a person who is sentenced to a period of imprisonment— 

(a) does not include a reference to a person who receives a suspended sentence (unless a court subsequently orders that the sentence or any part of it is to take effect), and 

(b) includes a reference to a person who is sentenced to detention, or ordered or directed to be detained, in an institution other than a prison (including, in particular, a hospital or an institution for young offenders). 

(3) For the purposes of section 32 a person subject to an order under section 5 of the Criminal Procedure (Insanity) Act 1964 (c. 84) (insanity, &c.) has not been convicted of an offence. 

(4) In sections 32 and 33— 

(a) “British citizen” has the same meaning as in section 3(5) of the Immigration Act 1971 (c. 77) (and section 3(8) (burden of proof) shall apply), 

(b) “Convention rights” has the same meaning as in the Human Rights Act 1998 (c. 42), 

(c) “deportation order” means an order under section 5, and by virtue of section 3(5), of the Immigration Act 1971, and 

(d) “the Refugee Convention” means the Convention relating to the Status of Refugees done at Geneva on 28th July 1951 and its Protocol. 
Note: these provisions require that a deportation order be made by the Secretary of State in the case of any “foreign criminal” sentenced to twelve months’ imprisonment or detention in a young offender institution. No order of the court is required. The power of the court to make a recommendation for deportation is not affected, although in many cases such a recommendation will be redundant. 

A decision of the Court of Appeal on whether courts should continue to make recommendations for deportation when the defendant is subject to automatic deportation is expected in the near future. 

Note the bizarre definition of a sentence of twelve months’ imprisonment in s. 38(1)(b); the expression does not include a reference to a person who is sentenced to a period of imprisonment of at least 12 months only by virtue of being sentenced to consecutive sentences amounting in aggregate to more than 12 months.

D is sentenced to twelve months concurrent on each of two counts; he qualifies for automatic deportation. 

D is sentenced to nine months and nine months consecutive: he does not qualify for automatic deportation. 

To what extent can the court take account of the liability to automatic deportation in determining the defendant’s sentence: see Hakimzadeh [2009] Crim.L.R. 676.    

(5) Remand on bail subject to curfew condition. 

Section 240 of the 2003 Act requires a court which imposes a term of imprisonment, detention in a young offender institution  or detention under the Powers of Criminal Courts (Sentencing) Act 2000 section 91of any length to deal with the treatment of any time spent by the offender in custody on remand. The power applies to extended sentences or extended terms of detention. It does not apply to sentences of life imprisonment or imprisonment for public protection, or to detention and training orders. 

Section 240A of the Criminal Justice Act 2003 (as inserted by the Criminal Justice and Immigration Act 2008) came into force on November 3, 2008.  It provides as follows:
(1) This section applies where— 

(a) a court sentences an offender to imprisonment for a term in respect of an offence committed on or after 4th April 2005, 

(b) the offender was remanded on bail by a court in course of or in connection with proceedings for the offence, or any related offence, after the coming into force of section 21 of the Criminal Justice and Immigration Act 2008, and 

(c) the offender’s bail was subject to a qualifying curfew condition and an electronic monitoring condition (“the relevant conditions”). 

(2) Subject to subsection (4), the court must direct that the credit period is to count as time served by the offender as part of the sentence. 

(3) The “credit period” is the number of days represented by half of the sum of— 

(a) the day on which the offender’s bail was first subject to conditions that, had they applied throughout the day in question, would have been relevant conditions, and 

(b) the number of other days on which the offender’s bail was subject to those conditions (excluding the last day on which it was so subject), 

rounded up to the nearest whole number.

(4) Subsection (2) does not apply if and to the extent that— 

(a) rules made by the Secretary of State so provide, or 

(b) it is in the opinion of the court just in all the circumstances not to give a direction under that subsection. 

(5) Where as a result of paragraph (a) or (b) of subsection (4) the court does not give a direction under subsection (2), it may give a direction in accordance with either of those paragraphs to the effect that a period of days which is less than the credit period is to count as time served by the offender as part of the sentence. 

(6) Rules made under subsection (4)(a) may, in particular, make provision in relation to— 

(a) sentences of imprisonment for consecutive terms; 

(b) sentences of imprisonment for terms which are wholly or partly concurrent; 

(c) periods during which a person granted bail subject to the relevant conditions is also subject to electronic monitoring required by an order made by a court or the Secretary of State. 

(7) In considering whether it is of the opinion mentioned in subsection (4)(b) the court must, in particular, take into account whether or not the offender has, at any time whilst on bail subject to the relevant conditions, broken either or both of them. 

(8) Where the court gives a direction under subsection (2) or (5) it shall state in open court— 

(a) the number of days on which the offender was subject to the relevant conditions, and 

(b) the number of days in relation to which the direction is given. 

(9) Subsection (10) applies where the court— 

(a) does not give a direction under subsection (2) but gives a direction under subsection (5), or 

(b) decides not to give a direction under this section. 

(10) The court shall state in open court— 

(a) that its decision is in accordance with rules made under paragraph (a) of subsection (4), or 

(b) that it is of the opinion mentioned in paragraph (b) of that subsection and what the circumstances are. 

(11) Subsections (7) to (10) of section 240 apply for the purposes of this section as they apply for the purposes of that section but as if— 

(a) in subsection (7)— 

(i) the reference to a suspended sentence is to be read as including a reference to a sentence to which an order under section 118(1) of the Sentencing Act relates; 

(ii) in paragraph (a) after “Schedule 12” there were inserted “or section 119(1)(a) or (b) of the Sentencing Act”; and 

(b) in subsection (8) the reference to subsection (3) of section 240 is to be read as a reference to subsection (2) of this section and, in paragraph (b), after “Chapter” there were inserted “or Part 2 of the Criminal Justice Act 1991”. 

(12) In this section— 

· “electronic monitoring condition” means any electronic monitoring requirements imposed under section 3(6ZAA) of the Bail Act 1976 for the purpose of securing the electronic monitoring of a person’s compliance with a qualifying curfew condition;

· “qualifying curfew condition” means a condition of bail which requires the person granted bail to remain at one or more specified places for a total of not less than 9 hours in any given day; and

· “related offence” means an offence, other than the offence for which the sentence is imposed (“offence A”), with which the offender was charged and the charge for which was founded on the same facts or evidence as offence A.

The following Rules have been made in connection with the section: 

The Remand on Bail (Disapplication of Credit Period) Rules 
2.—(1) This Rule applies where—

(a) section 240A of the 2003 Act (Crediting Periods of remand on bail: terms of imprisonment and detention) or paragraph 2 of Schedule 6 to the 2008 Act (Credit for period of remand on bail: transitional provisions) applies; and 

(b) the term of imprisonment referred to in section 240A(1)(a) of the 2003 Act or paragraph 2(1)(a) of Schedule 6 to the 2008 Act is ordered to be served consecutively on, or wholly or partly concurrently with, another term of imprisonment (“the other term”). 

(2) Where paragraph (1) applies, section 240A(2) and paragraph 2(2) of Schedule 6 to the 2008 Act do not apply in relation to any day—

(a) on which the offender’s bail was subject to the relevant conditions; and 

(b) which has been counted for the purposes of section 240A(3)(a) or (b) of the 2003 Act or paragraph 2(3)(a) or (b) of Schedule 6 to the 2008 Act in relation to the other term. 

3.—(1) This Rule applies where—

(a) section 240A of the 2003 Act or paragraph 2 of Schedule 6 to the 2008 Act applies; and 

(b) on a day when the offender’s bail was subject to the relevant conditions, the offender was also subject to requirements imposed for the purpose of securing the electronic monitoring of the offender’s compliance with— 

(i) a curfew condition imposed under section 250(5) of the 2003 Act (requirement for early release under section 246 to include a curfew condition) or section 37A of the 1991 Act (requirement for early release under section 34A to include a curfew condition); 

(ii) a requirement imposed under section 103(6) of the Powers of Criminal Courts (Sentencing) Act 2000 (requirements of supervision under a detention and training order) to remain at one or more specified places for a specified number of hours in any given day during the period beginning on the day on which the offender is released early from detention and training under section 102(4) of that Act (early release from a detention and training order) and ending on the half way point of the term of the detention and training order; 

(iii) a licence condition imposed following release from prison under Chapter 6 of Part 12 of the 2003 Act or Part 2 of the 1991 Act) (early release of prisoners); 

(iv) a curfew requirement, as defined by section 204 of the 2003 Act (curfew requirement), imposed as part of a suspended sentence order, as defined by section 189(7) of the 2003 Act (suspended sentences of imprisonment), or as part of a community order, as defined by section 177 of the 2003 Act (community orders); or 

(v) a curfew order imposed under section 37(1) of the Powers of Criminal Courts (Sentencing) Act 2000 (curfew orders for persons aged under 16); or 

(vi) any other requirement to remain at one or more specified places for a specified number of hours in any given day, provided that the requirement is imposed by a court or the Secretary of State and arises as a result of a conviction. 

(2) Where paragraph (1) applies, section 240A(2) of the 2003 Act and paragraph 2(2) of Schedule 6 to the 2008 Act do not apply.

4.—(1) This Rule applies where—

(a) section 240A of the 2003 Act or paragraph 2 of Schedule 6 to the 2008 Act applies; and 

(b) on a day when the offender’s bail was subject to the relevant conditions, the offender was also on temporary release under— 

(i) rule 9 of the Prison Rules 1999 (temporary release); 

(ii) rule 5 of the Young Offender Institution Rules 2000 (temporary release); or 

(iii) rule 5 of the Secure Training Centre Rules 1998 (temporary release). 

(2) Where paragraph (1) applies, section 240A(2) of the 2003 Act and paragraph 2(2) of Schedule 6 to the 2008 Act do not apply.
Practical effects: where the offender was subject to qualifying conditions of bail, the court must calculate the “credit period” by counting the number of days (including the first but excluding the last), rounding that figure up to the nearest whole number, and then dividing by two. The court must direct that the resulting number of days shall count against the sentence, unless is in the opinion of the court just in all the circumstances not to give a direction. One of the circumstances is whether or not the offender has, at any time whilst on bail subject to the relevant conditions, broken either or both of them. The decision of the court must be announced in open court: “You have been on bail subject to curfew and electronic monitoring conditions for 46 days, including today; the credit period (ignoring today, but rounding up to a whole number) is twenty three days; the court will direct that only part of those days will count against your sentence, as you broke the curfew condition on six occasions, and it therefore just in all the circumstances not to give a direction that all of the credit period will count, but that fifteen days will count as part of your sentence.”  

Transitional provisions in Sched. 6 to the 2008 Act provide that if the offence was committed before April 4, 2005, the court must specify the credit period, subject to the same qualifications as apply where the court gives a direction.  The credit period specified is treated as a “relevant period” for the purposes of the Criminal Justice Act 1967, section 67, and deducted from the sentence.   
Cases: 

Barrett September 4, 2009, [2009] EWCA Crim.     2213

Where a defendant has been on bail subject to a curfew which is not a qualifying curfew for the purposes of the Criminal Justice Act 2003, s 240A, the sentencing judge is not obliged to discount his sentence, but may do so in appropriate circumstances. 

Monaghan  December 21, 2009, [2009] EWCA Crim 2699

Section 240A  of the Criminal Justice Act 203 does not apply to a period on bail prior to 3rd November, 2008,  subject to what were to become relevant conditions on 3rd November, 2008.  If the defendant was remanded on bail before 3  November, 2008 subject what were to become the relevant conditions on 3rd November, 2008,  and continued to be on bail for a period on or after that date subject to those conditions without a further court order, section 240A does apply to the period spent on bail subject to the relevant conditions on or after that date, whether or not the conditions have been re-imposed after that date. 

If the defendant has been on bail subject to an electronically monitored curfew prior to 3rd November, 2008,  or subject to an electronically monitored curfew of less than nine hours after that date, the sentencing judge may give some credit, but is not obliged to do so.  No reduction in sentence should normally be given for a period spent on a night-time curfew.  

Irving,  Squires [2010] Crim.l.R 433. 
When passing sentence in a case to which the Criminal Justice Act 2003, s.240A applies,  every judge should use the formula  suggested in Gordon [2007] 2 Cr.App.R.(S.)  66 (p 400) to the effect that the defendant would receive full credit for the full period of time spent in custody on remand and half the time spent under curfew if the curfew qualified. On the information before the judge the total period was x days but if this period was mistaken, the sentencing court would order an amendment of the record for the correct period to be recorded. If that formula were used, if error had been made, it could be corrected in the court office even after the expiry of the 56 days which were now allowed for alteration of the sentence by the Powers of Criminal Courts (Sentencing) Act  2000, section 155. Every court which imposes a curfew and tagging condition must use the form provided for the purpose by the Court Service. It was essential that when a defendant is  committed or sent to the Crown Court and either is or had in the past been subject to curfew and tagging, the form properly completed went with his papers to the Crown Court. If a defendant on bail was not subject to curfew and tagging, the magistrates should say so or send a copy of his bail conditions. If on receipt of the case involving a defendant on bail there is  no such form and the question of his status was not clear, the Crown Court should ask the magistrates court for clarification. Third, solicitors and if they have not done so counsel  must ask the defendant whether he had been subject to curfew and tagging and if he said he had, they must find out for which periods. The Crown Prosecution Service ought to know about the terms of any bail conditions and it was the responsibility of the service to have a system for ensuring that the information was available. The Court of Appeal would scrutinise with particularity any applications for long extensions of time when the complaint was an error of calculation relating either to section 240 or section 240A.  It was  not be expected that the Court of Appeal would routinely grant long extensions of time to correct such errors when no one had applied his mind to the issue until long after the event. If a defendant wished to seek leave to appeal he must get his application lodged promptly. 
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