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Offences committed before 1st May 2004
For any offence committed under the old statutes and therefore before 1st May 2004, a defendant must be sentenced under the regime in place at the time the offence was committed.

2 dates govern which legislation will apply to the offence/s:
1st May 2004 – the date upon which the Sexual offences Act 2003 came into force.

4th April 2005 – the date upon which the Criminal Justice Act 2003 came into force.

Any offence committed before the 1st May 2004 will therefore be contrary to one of the “old statutes” (ie pre - Sexual Offences Act 2003) and subject to the old sentencing regime (ie which applied at the time the offence was committed).
The pre-SOA 2003 statutes are many and varied. In addition, they have all been subject to many important amendments including changes to the maximum sentence available as of at a particular date and depending on the age of the victim. The two pre-SOA 2003 which most regularly arise are the Sexual Offences Act 1956 and the Indecency with Children Act 1960.
Available Sentences for Historic Offences
Automatic life sentence

s.109 Powers of the Criminal Courts Sentencing Act 2000.

This is imposed where an offender aged 18 or over has committed a second serious offence between the 1st October 1997 and 3rd April 2005.

Its application has been considered in both R -v-Offen [2001] Cr. App R 372 and more recently in R -v- Henry [2006] EWCA Crim 2394.

Discretionary life sentence
Section 82A Powers of Criminal Courts (Sentencing) Act 2000

Attorney General’s Reference (No.32 of 1996)
 sets out two pre-conditions:

· the offence must be very serious 

and

· there should be good grounds for believing that the offender might remain a serious danger to the public for a period which could not be reasonably estimated at the date of sentence. 

Dangerousness should be central to the court’s consideration:

The greater the risk of re-offending and the more grave such offending might be, the less emphasis the court might place on the gravity of the first offence; however, the first pre-condition is indispensable and should not be watered down.

The principles to be applied are set out in R -v- Chapman [2000] 1 Cr App R 77.

Longer than commensurate sentences
Available where the defendant had committed certain violent or sexual offences before the 4th April 2005 and the court considered that there was a danger that the offender would commit further such serious offences which would result in serious harm to the public. The provisions are to be found in s.80 (2) Powers of Criminal Courts Sentencing Act 2000.

s161 PCC(S)A 2000 sets out the offences to which s. 80 applies. The sexual offences include:

· any offence under the SOA 1956, except ss. 30, 31 or 33-36

· any offence under the Indecency with Children Act 1960

· burglary with intent to commit rape (s.9 Theft Act 1968)

· an offence under s. 128 Mental Health Act 1959

· an offence under the Criminal Law Act 1977

· an offence under the Protection of Children Act 1978

· an offence under s.3 Sexual Offences (Amendment) Act 2000

· an offence of s. 1 CLA 1977 conspiracy to commit, s. 1 CAA 1981 attempting to commit, or inciting the commission of any of the above. 

Note: abduction of a child is not included.  
Extended Licence
s. 86 (1)PCC(S)A 2000

Applies to sexual offences committed before 30th September 1998 

The licence period can be extended to the whole of the sentence whether for a long-term or short-term prisoner.

Implemented on 1st October 1992; whilst it certainly applies to offences committed on or after that date, there is a conflict of authority as to whether it may be applied to sentences passed before 1st October 1992.
 

Before the section came into force the longest period an offender would serve was two-thirds of the sentence passed.

Extended Sentences 

s. 85 Powers of Criminal Courts (Sentencing Act) 2000.

These are very different from the sentences of the same name available under the CJA 2003.
The court has power to extend the license period. 
Applies to sexual offences committed on or after 30th September 1998 and before 4th April 2005.

In applying s. 85: If 

· The court is proposing to impose a custodial sentence for a sexual offence committed on or after 30th September 1998 

and 

· considers that the period (if any) for which the offender would…..be subject to licence would not be adequate for the purpose of preventing the commission by him of further offences and securing his rehabilitation….

·  the court can extend the offender’s licence. 

·  The extension period cannot exceed 10 years for a sexual offence. 
· There is no minimum custodial sentence in respect of sexual offences. 
· The combined custodial term and extension cannot exceed the maximum term for the offence.

NB: an extended sentence cannot be imposed for possession of indecent photographs.
 

Community Sentences
The community sentences and orders available under the relevant legislation will apply.
Generally
See R –v- Lowe [2009] EWCA Crim 2321 for some of the difficulties that can be encountered in sentencing historic cases.

Offences committed between 1st May 2004 and 3rd April 2005

The offence will be contrary to a section of the Sexual Offences Act 2003 but offences committed during these dates are subject to the old sentencing regimes (ie those in place at time of commission of offence) not the CJA 2003. The dangerousness provisions will therefore not apply.
Offences committed on or after 4th April 2005

All such offences will be subject to the provisions of the Criminal Justice Act 2003. 
The purposes of sentencing are set out in s.142 but apply only to those aged 18 and over (at the time of conviction) who do not face an automatic life, minimum term, hospital orders, or a sentence under the dangerousness provisions. 
s.143 provides for the means by which the seriousness of an offence is determined. The court “must consider the offender’s culpability in committing the offence and any harm which the offence caused, was intended to cause, or might forseeably have caused”.
Dangerous offenders 
See
R v Lang and Others [2005] EWCA Crim 2864

R –v- Johnson and Others [2006] EWCA Crim 2486

R –v- C and Others [2007] EWCA Crim 680

R –v- Wilkinson and Others [2009] EWCA Crim 1925
Determining dangerousness when previous behaviour denied 

To what extent can the court determine such matters and take findings into account when assessing dangerousness? The problem arose in R -v- Farrar [2006] EWCA Crim 3261. The Judge heard evidence about a previous denied allegation and in effect convicted the defendant of it and took it into account in his finding of dangerousness. The position was clarified however in R -v-Considine and Davis [2007] EWCA Crim 1166 :

“What Farrar prohibits is the introduction of a hybrid arrangement into the criminal justice system, in effect the possibility of a conviction of a serious criminal offence after trial by judge alone in the course of a sentencing decision.

In our decision what Farrar clearly did not decide is that, absent a conviction, the court taking the section 229 decision is precluded from considering evidence of previous misconduct which would amount to a criminal offence….The contrary is true”.

Goodyear indications

Virtually all of the offences under the SOA 2003 are specified offences and therefore a risk assessment is required. In anything other than an exceptional case it will be difficult for a Court to give an indication of sentence because it will not have all of the relevant information before it at that stage. Consideration of the difficulties was given in 

R –v- Kulah [2007] EWCA Crim 1701.
Seddon [2008] 1 Cr App R (S) 174.

Discretionary Life Sentence 

s.225(1) & (2) 

If a defendant is dangerous and has committed a serious specified offence 

a life sentence must be imposed if the court considers that “the seriousness of the offence and one or more offences associated with it, is such as to justify the imposition of a sentence of imprisonment for life”.   
R –v- Wilkinson (above) involved consideration of the distinction between sentences of life imprisonment and IPP in section 225 of the CJA 2003.

IPP
s.225(3) if a discretionary life is not of the view that a life sentence must be imposed, it may impose a sentence of IPP.

The amendments made by the Criminal Justice and Immigration Act 2008 (in force as of 14th July 2008) mean that the presumption is abolished; the imposition of an IPP is a matter of judgement if the criteria are fulfilled. The criteria are that 
· the offender has an existing schedule 15A offence at the time of commission of the instant (serious specified) offence or 
·  that the instant offence must justify at least 4 years if a notional determinate sentence was imposed.

R -v- C and Others (above).
Guidance as to the correct approach when sentencing a dangerous offender guilty of a serious specified offence. 
Where the offence is a serious specified offence both IPP and an extended sentence is available.

IPP should not be imposed where other means of protecting the public can be imposed; eg SOPO + a determinate or, if necessary, an extended sentence.
Extended Sentence
Under the CJA 2003 this means a sentence the term of which is equal to the aggregate of the appropriate custodial term and the extension period (for which the offender is subject to a licence) of such length as the court considers necessary to protect members of the public from serious harm by D committing further specified offences. 
Extended sentences are now available when the offence is either specified or serious specified; the court in R -v- C pointed out that the amendments brought about by the 2008 Act mean that an extended sentence is no longer limited to specified offences which are not serious. 

The criteria mirror those for an IPP: 

· the offender must have an existing schedule 15A offence at the time of commission of the instant (specified/ serious specified) offence or

·  the instant offence must justify at least 4 years if a notional determinate sentence was imposed.

The extension period must be no more than 8 years for a sexual offence.
Which offences are specified?
Specified offences all appear in Schedule 15 and their maximum terms range between 2 and 10 years.  
Serious specified offences (aka “serious offences”) all appear in Schedule 15 and their maximum terms range between 10 years and life.
When the Extension Period Begins

The extended licence period begins to run at the end of the custodial period determined by the court, so the total sentence passed and not the actual custodial period as reduced by release on licence.

Non – Dangerous Offenders

The Coroners and Justice Act 2009 creates a new Sentencing Council as from the 6 April 2010. By s.125 every court must follow any relevant sentencing guidelines “..unless the court is satisfied that it would be contrary to the interests of justice to do so”. 
s.125(3) further provides that that duty includes in all cases to impose upon the defendant “…in accordance with the offence specific guidelines a sentence which is within the offence range” 
and where the offence specific guidelines describe categories of case .. “a duty to decide which of the categories most resembles the defendant’s case in order to identify the sentencing starting point within the offence range – unless the court is of the opinion that none of the categories sufficiently resemble the defendant’s case”.
The extent to which this is tighter than the “have regard” to requirement under s.172 CJA 2003 remains to be seen. 
NB The new provisions only relate to sentencing for offences committed on or after the 6th April 2010. Further the existing guidelines from the SGC or CA are to be treated as issued by the new Council  until superseded.
The present guidelines therefore remain in force and the existing authorities still assist as to having regard to them for offences prior to the 6th April 2010 and will no doubt be of assistance in general terms thereafter until the C of A gives further guidance as to the interpretation of s.125.

NB Having regard to them does not mean simply having regard to, or being referred to, the box produced under the relevant section.
As is expressly stated in para. 1.3 of the Guidelines .. “ For these types of offences more than for many others, the sentencing process must allow for flexibility and variability. The suggested starting points and sentencing ranges contained in the offence guidelines are not rigid, and movement within and between ranges will be dependant upon the circumstances of individual cases and, in particular the aggravating and mitigating factors that are present.”
See R-v-Stephen Larcombe [2008] EWCA Crim 2310 re approach to Guidelines; sexual assault case.
The SGC Guidelines have been based upon the guidelines originally given by the C of A in Milberry & Others [2003] 2 Cr App R (S)31. 

 … “ there are, broadly, three dimensions to consider in assessing the gravity of an individual offence of rape. The first is the degree of harm to the victim; the second is the level of culpability of the offender; and the third is the level of risk posed by the offender to society”.

Similar principles should also be applied to sexual offences other than rape.

Milberry established the general principles for assessing the seriousness of sexual offences encapsulated in the CJA 2003.
R –v- Stannard [2008] EWCA Crim 2310 
A-G Ref 29 of 2009 [2010] Cr. App. R (S)
It is necessary to have regard to the factors indicating higher or lower culpability and more than usually serious degree of harm set out at pages 9 and 10 of the SGC Guidelines. They are not exhaustive. See also the notes on sentencing ranges and starting points, including the possible effect of previous convictions at page 18.
Sentencing for offences which span or may span the 1st May 2004
s.55 Violent Crime Reduction Act 2006 came into force on 12th February 2007. It deals with the situation where it may not be clear whether an offence was committed before or after the 1st May 2004. In such cases it is conclusively presumed that the conduct took place before the 1st May 2004 if the maximum penalty provided by the earlier statute is less  than that provided by the Sexual Offences Act 2003. In any other case it will be conclusively presumed it took place on or after the 1st May 2004 and therefore under the Sexual Offences Act 2003.
Prosecutors should ensure, however, that there are two alternative counts in the Indictment.

Sentencing for an offence when it is unknown whether it was committed on/after or before the 4th April 2005
Section 234 or Commencement Order No. 8 may have been intended to cover this position. If so, they failed. The C of A has held that neither is sufficient to empower a court to impose sentence on an individual as if  he had committed the offence in question after the 4th April 2005. 
Care should be taken that the Indictment is drafted to reflect the significance of the 4th April 2005. 
Sentences under the CJA 2003 should not be imposed unless the court is satisfied that at least one relevant offence was committed after 4th April 2005. R –v- MS & Others [2007] EWCA Crim1622.  If not so satisfied, the sentences must be passed under the pre-existing regime.
Sentencing for offences committed both before and after the 4th April 2005.
Considerations:

· How do the dangerousness provisions apply?

· The sentences may attract consecutive sentences but be subject to different release provisions.

Starting points:

It is undesirable for a court to impose consecutive indeterminate sentences or order an indeterminate sentence to be served consecutively to another period of imprisonment. 
There is nothing wrong in principle in a court imposing a post 2003 determinate sentence to run consecutively to a pre-2003 sentence imposed at the same time or vice versa. See further below.
Dangerousness

If the defendant has committed serious offences both before and after the 4th April 2005:
see R –v- Stannard [2008] EWCA Crim 2789
If the defendant has committed a serious specified offence then in considering dangerousness a court is entitled to take into account other offences associated with it which will include other offences of which he was convicted, or falls to be sentenced, at the same time. 
If an IPP is imposed, then the notional minimum term should reflect the overall criminality. 
That means that whether the more serious offence has been committed before or after the 4th April 2005 the notional minimum term will reflect the appropriate sentence for that offence as well as the less serious but “qualifying” offence committed after that date. This was in fact what had occurred in Stannard. 
Given the amendments effected by the Criminal Justice and Immigration Act 2008, there would appear to be no possible objection to the court having regard to the overall criminality (including the earlier offences) in determining whether the notional determinate sentence is at least 4 years, assuming no Schedule 15A offence exists.
The C of A also made clear that imposing no separate penalty for the earlier offences is usually not appropriate. Separate determinate terms should be passed for the earlier offences which would presumably be subsumed within the appropriate minimum term for the IPP (see again Stannard).
The same reasoning will apply to an extended sentence as long as it is being imposed for a serious specified offence. If the later offence is only specified it may well be difficult to reflect earlier more serious offending given what will inevitably be a significantly lesser maximum available. This type of problem is less likely to arise in sex cases because most of the offences under the Sexual Offences Act 2003 are serious for the purposes of s224 (2) of the CJA 2003.

The line of reasoning in Stannard follows on from that in R –v- O’ Brien & Others [2006] EWCA Crim 1741.

Consecutive IPPs or extended sentences should not be passed (O’Brien); the judge should either choose the same notional determinate for all offences or take the most serious and make the notional determinate term reflect the totality of the offending. 

O’Brien was followed in R –v- O’Halloran [2006] EWCA Crim 3148. The CA agreed that the judge, when imposing an IPP, could reflect in the notional determinate term the sentence for an associated specified but not serious offence. It was however important to remember that the latter should be dealt with also by a concurrent extended sentence.
Different Release Dates

It is permissible for a court to impose a sentence under the 2003 CJA to run consecutively to a pre CJA sentence imposed at the same time or vice versa. Guidance exists as to the possible differences in release dates that could arise dependant upon which sentence was to be served first. 
R –v- Round [2009] EWCA Crim 2667 relates to the differences in provisions in relation to early release on license  which now exist between sentences of 12 months or more (governed by the 2003 Act) and below 12 months (governed by the 1991 Act). The C of A held there was no general duty when imposing consecutive sentences one of which is for more than 12 months and one for less to structure the sentence in such a way as to ensure the defendant became eligible for home detention curfew at the earliest possible date.
At para 44 …the general principle that early release, license and their various ramifications should be left out of account upon sentencing is, as it seems to us, a matter of principle of some importance.

At para 45 the Court acknowledged that such differences also applied to consecutive sentences where the respective offences were committed before and after the 4th April 2005 - frequently the case in historic sexual abuse cases. It went onto say
The wide possible range of regimes for early release and license strongly reinforces the undesirability, never mind the impracticability, of courts being required to reflect the differences in sentencing.

Sentencing where the defendant is serving an existing sentence or has been recalled to prison in breach of his licence requirements.
By s.265 Criminal Justice Act 2003 a court sentencing a person to a term of imprisonment may not order that the term is to commence on the expiry of any other sentence of imprisonment from which he has been released early under this Chapter.

The 2003 repealed s116 Powers of Criminal Courts (Sentencing) Act 2000, by which a court had power to return an offender to prison to serve the appropriate portion of the earlier sentence.
There is what appears clear authority for the proposition that a court cannot inflate the sentence for the present offence to take into account the fact that the defendant has been recalled to serve the second half of an earlier sentence. R -v-Whittles [2009] EWCA Crim 580:
 The effect of these changes is that where an offence or offences is or are committed at a time when there is a substantial proportion of a license period relating to a previous offence still to run, the court sentencing for that offence or those offences may in effect be powerless to impose any additional period of custody to reflect later criminality. 
In R -v-Booker and Others [2009] 2 Cr App R 565,  the Court came to a different conclusion; it was, however, dealing with an original offence committed before the 4 April 2005.
In R –v- Carr [2009] Cr App R 503 a sentence of 4 years was reduced to 12 months for breach of a SOPO in a case where, inter alia, the judge had set the sentence at that level because he could not make the sentence consecutive to the unexpired part of the sentence for which he had been recalled. The particular point was not however expressly dealt with.
The position has now been resolved: R -v- Costello [2010] EWCA Crim 371. It is not open to the court to inflate the second sentence to ensure the defendant served some time additional to that for which he had been recalled. 
S.116 still applies to offenders who have been sentenced for offences committed before the 4th April 2005 but who have re-offended on licence.
See R –v- Howell [2006] 2 Cr App R (S) 
As to where an offender is serving an existing sentence and the Court wishes to pass an IPP or extended sentence it would appear that the unserved part of the existing sentence can be reflected in the notional term in order that the sentence can start on the day upon which it was imposed. (see O’Brien).

R –v- Williams [2009] EWCA Crim 2111 see also the commentary at Crim Law Review [2010] 155
S.116 continues to apply where the earlier sentence was imposed for an offence committed before 4.4.05 even where the later offence was committed after that date.

The CJ and Immigration Act 2008 inserts s.33(1A) into the CJA 1991.

Broadly, it is intended to put those serving 4 years or more for a pre 4.4.05 offence on the same footing as those subject to the new release regime and when released will not be returned to custody under s.116. It excludes, however, anyone sentenced to such a term for a Schedule 15 offence under the CJA 2003 and it only applies to people released on or after the 9.6.08.
In terms of sex offences, therefore, this amendment will have no effect.

Non-Consensual Offences, Offences of Ostensible Consent and Belief in Age.
s.5 SOA 2003 Rape of a Child under 13. 
There is no defence of consent under s.5. It can of course be committed in a very wide range of circumstances. An adult predatory offender may receive an indeterminate sentence. The offence can however be committed by a young offender close in age to the complainant, or an adult who reasonably believes the consenting victim to be significantly older than she in fact is. Such factors do not of course amount to a defence but are relevant to sentence. 
The Guidelines point out at 2.17 (page 21) :

..there will be cases involving victims under 13 years of age where there was in fact consent where in law it cannot be given. In such circumstances presence of consent may be material in relation to sentence particularly in relation to a young offender where there is close proximity in age between the victim and offender or where the mental capacity or maturity of the offender is impaired.
R –v- Corran and others [2006] EWCA Crim 1017.
Guidance in relation to sentencing for offences under ss. 5 to 10 (ie re young victims and/or young offenders) of the Act prior to publication of the SGC Guidelines.
The approach there has been subsequently considered in R-v-Fenn [2007] EWCA Crim 2550.
Factors to consider are that ostensible consent may have been obtained opportunistically, by coercion or by grooming. “Opportunistic” could include where sexual activity does not occur within a relationship and possibly solely for the gratification of the offender. Presumably causing the victim to become more compliant through alcohol would be in a similar bracket. In such cases ostensible consent may have little value in mitigation.

The Court in Fenn were of the view that, given in relation to victims between 13 and 16 it is a defence to establish a reasonable belief that the other person is 16 or over, an adult who embarks upon sex with a young person does so at their own risk. If the ostensibly consenting victim is in fact under 13 a mistake of age, even if reasonably held, will be less relevant the older the offender.
The Court went on to consider the guidelines for penetrative sexual activity with a child under 16 under s.9 if the offender does not reasonably believe the other person to be over 16.The guidelines give a starting point of 4 years. The court reasoned ……
Bearing in mind the legislative purpose of creating the absolute offence under s.5 ..for victims under 13, this would suggest that 4 years should be the minimum subject to plea and mitigation in the case of a young adult even where there was ostensible consent and a reasonable belief that the victim was 16 or over. We would not wish however to exclude the possibility of a non-custodial sentence in exceptional circumstances.
The Court said that paras 6-9 of Corran remain valuable guidance but the sentence referred to in para 10 (15 months for a defendant in his twenties) is now only likely to apply in very special circumstances.
NB Prosecution of a defendant aged under 18 under s.5 where he could equally be charged under one of the s.13 offences such as s.9 - penetrative sexual activity with a child - does not breach his Convention rights; R-v-G [2008] UKHL 37; the judge is able to take the facts into account in sentencing.
Per Lord Hoffman: 
“...I agree with the Court of Appeal that the Crown was not obliged to withdraw the charge under section 5 when they found themselves having to accept the appellant’s version of events. “Rape of a child under 13” still accurately described what the appellant had done. Parliament decided to use this description because children under 13 cannot validly or even meaningfully consent to sexual intercourse. So far as the basis of plea provided mitigation, they were entitled to leave the judge to take it into account.”
Indecent Images of Children
These offences are serious (specified) offences (maximum penalty 10 years) unless they involve only possession when they are specified but not serious (maximum penalty 5 years). 

In deciding whether an offender is dangerous regard should be had to  
R-v-Terrell  [2007] EWA Crim 3079  
R –v- Hicks [2009] EWCA Crim 733. 
Both cases were decided before the 2008 amendment to the dangerousness provisions. In the absence of a qualifying schedule 15A offence, IPPs and extended sentences will only be available for the most serious offences. 
Nevertheless, the C of A guidance remains valuable as to how the question of dangerousness should be approached where the offender has been downloading images but it is not suggested that there was a risk of him progressing to physical contact offences or becoming a photographer or commissioner of indecent images. 
The Definitive Guidelines reflect what the CA said in R –v- Oliver and Others [2003] 2 Cr App R (S) 15 and the aggravating and mitigating factors identified there remain relevant and are included in the guidance. It is important to ensure that the sentencing court has regard to the guidance at pages 109 -112 of the Guidelines.
Regard should also be had to whether the risk posed by the offender for this type of offending can be partly addressed by the imposition of an appropriate SOPO (as to which see below).
Questions of the quantity of material can create difficulties. There would appear to be an increasing number of video, as opposed to still, images being available which would equate in all likelihood to a very large number of still images.
The age of the child in the image is in many cases relevant to sentence. If the approximate age of the child is disputed, this may mean it is necessary for the court to hear argument.
Young Offenders

R-v-Corran & Others (see above) gives guidance to sentencers in respect of offences involving both young offenders and child victims.

The SOA 2003 provides lower maximum sentences for some offences where the offender is aged under 18; all the offences governed by s.13 (ss.9-12 incl) and ss. 25 & 26 (covering sexual exploitation of a child within the family) carry a maximum sentence of 5 years. 

The Definitive Guidelines for Sexual Offences includes guidelines for sentencing youths where the SOA imposes different maximum sentences where an offence is committed by a person under the age of 18. See pages 133-139. 
The Definitive Guidelines for sentencing youths apply to sentencing young offenders on and after the 30 November 2009. Particular regard should be had to these where no different maximum sentence is provided by the statute.

The Guidelines reflect earlier authority that where a defendant crosses a relevant age threshold between conviction and sentence the starting point for the court in sentencing is how that particular defendant would have been sentenced at the date of the offence. See para 5.2.

Rape
For young offenders, the sentence for rape should normally be significantly shorter than that for an adult (per Lord Woolf in Milberry). 
However, this approach is not intended to be of invariable and inevitable application; where the facts of a case are particularly serious, the youth of the offender will not necessarily mitigate the appropriate sentence, eg Asi-Akram [2006] 1 Cr App R (S) 260; Patrick M [2005] 1 Cr App R (S) 218.

R-v-B [2006] EWCA Crim 330 is an example where C of A upheld an indeterminate sentence detaining a 15 year old offender for life; C of A held case unique and exceptional violence used – need to balance youth against seriousness of offence. 
Youth Rehabilitation Orders
The Criminal Justice and Immigration Act 2008 (Commencement No. 13 and Transitory Provisions) Order 2009 brought into effect provisions relating to Youth Rehabilitation Orders.

Youth rehabilitation orders replace most of the existing community sentences for those under 18. (Referral orders and reparation orders survive as does attendance centre order as  default sentence). A youth rehabilitation order with intensive supervision and surveillance can be imposed where the court is of the opinion that the offence or combination of offences is so serious that, absent the power to make such an order, a custodial sentence would be appropriate.
Youth rehabilitation orders only relate to offences committed on or after the 30 November 2009. The old orders continue to apply to offences committed before that date.

Section 142A of the 2008 Act which sets out the purposes of sentencing those under 18 has not been brought into force.
There is an obligation to remit a case, where a young offender is convicted before the Crown Court, to the youth court for sentence unless that is undesirable – in deciding which, the court should balance the need for expertise in sentencing young offenders with the benefit of sentence being imposed by the court in which guilt was determined and particularly where a young offender only appears before the Crown Court because he is jointly charged with an adult. 
Where a custodial sentence is inevitable and the offender is 15, 16 or 17 the court will need to consider the level of maturity of the offender as well as his chronological age. Depending on maturity, if there is no age specific guideline, it may be appropriate to consider a starting point from half to three quarters of that which would have been identified for an adult offender. The closer the age of the offender to 18 and the greater his maturity or sophistication of the offence the closer the starting point will be to that of an adult.

Where the offender is 14 or less, sentence should normally be imposed by the youth court (unless the offender satisfies the dangerousness provisions). The length of a custodial sentence will normally be shorter than for an offender aged 15-17. S.91 is only to be used where it is necessary to protect the public because of the risk of serious harm from future offending or because of the persistence of offending. Exceptionally, it may be appropriate for a very serious offence where the offender is not a persistent offender and there is no risk of serious harm from future offending.
Other Orders upon Conviction

Notification Requirements 
ss. 80-92 CJA 2003

Not an order but the judge should deal with it expressly.

Historic Offences 

· The implementation date for notification requirements is 1st September 1997; they apply to anyone who has committed an offence on or after that date.

· A person conditionally discharged before 1st May (SOA 2003) is not liable to registration.

· The SOA 2003 abolished the notification requirements applicable to individuals convicted of either buggery or indecency between men (ss. 12 & 13 of the SOA 1956), which offences are themselves now abolished.
· Where an offender is sentenced to an extended sentence under s.85 PCC(S)A 2000 for an historic offence, the extension period should be included when the notification period is determined; Wiles [2004] Crim LR 596.
Current cases
· A person is subject to the notification requirements if he is convicted of an offence listed in Schedule 3 to the 2003 Act, been found to have done the act but is under a disability or is cautioned in respect of such an offence. NB the requirement also applies to someone who is unfit to plead. 
· The requirement to sign the register arises on conviction not sentence. The notification period is determined by the sentence passed, however, and so its length cannot be spelt out to an offender until then.

· The obligation does not arise from any court order; courts should, however, remind offenders of the relevant requirements but not express them as part of any sentence or order.  
·  There are special provisions for determining the notification period where consecutive or partly concurrent terms have been imposed (s.82(2)).

Changes under the SOA 2003

· reduces the time period within which an offender must notify the police of any change of his notified details (s.84) 

· requires that an offender re-notify at least once a year s.85)

· grants power to the Secretary of State to make regulations requiring offenders to notify the police of any plans to travel abroad (s.86) 

· provides power to the police to apply to the magistrates court for a notification order to require notification by an offender whose offending has taken place abroad (ss. 97 to 103)

Young offenders

· The finite notification periods are halved in relation to offenders under 18 (s. 82(1))

· There is also a new power under ss.89&90 to shift the obligation from a young offender to those with parental responsibility for him until he is 18. 

Notification does not apply to all sex offenders
Check as to whether liability arises under Schedule 3 – several offences do not qualify if the offender is aged 18 or under (some are also dependent on a qualifying sentence).
For offenders over 18 it is important to note that for certain offences notification only applies if a qualifying sentence is passed.
It is wrong in principle, however, for a court to pass a sentence which is less than would otherwise be appropriate in order to avoid the operation of the notification requirements. See R –v- F [2009] Crim. L. R. 462.

Review of indefinite requirement
In R(F(a child))-v-Secretary of State for Justice [2010] 1 W.L.R. 76 the Court of Appeal (Civil Division) upheld a decision of the Divisional Court that the absence of a right of review of indefinite notification requirements renders section 82(1) of the 2003 Act incompatible with article 8. The argument in favour of such a conclusion was even stronger in respect of young offenders than adult offenders. 
[2010] UKSC 17 The Times 22nd April 2010. Upheld by the Supreme Court; there must be some circumstances where a tribunal could reliably find that the risk of a person committing a further sexual offence could be discounted to the extent that the continuation of notification requirements could no longer be justified. 
As a result, the current notification scheme represented a disproportionate interference with Article 8 rights because there is no provision for review. The Supreme Court agreed with the Court of Appeal and Divisional Court that it was for Parliament to set an appropriately high standard before a review is permitted.
Disqualification Orders

ss. 26-34 Criminal Justice and Courts Services Act 2000 and
Safeguarding of Vulnerable Groups Act 2006

This arises if a defendant is convicted of an offence against a child as listed in Schedule 4 to the Act. 
CJ&CSA 2000 
· If the offender is over 18 and is sentenced to 12 months imprisonment or more  (or a hospital or Guardianship order) the court must make an order disqualifying the offender from working with children unless it is satisfied having regard to all the circumstances that it is unlikely that the offender will commit any further offence against a child. If the court does not make the order in these circumstances it must give reasons.
· For those offenders under 18 if sentenced to some form of custodial sentence of 12 months or more (or orders as above) the court must make the order if it is satisfied having regard to all the circumstances, that it is likely the offender will commit a further offence against a child. Reasons again should be given if not made.
· Where the sentence is other than 12 months custody or more the court may make the order if it is satisfied that it is likely that the offender will commit a further offence against a child irrespective of D’s age. s.29A (inserted by CJA 2003) provides for this. Reasons for doing so must be stated by the court.

· An old style extended sentence (under s.85 PCC(S)A 2000) is a qualifying sentence if its total length (as opposed to length of custodial part only) is 12 months or more; Wiles (see above).
· The disqualification order is for an indefinite period but application can be made to have it lifted.
SVGA 2006; The Vetting and Barring Scheme

· When the relevant provisions of the Safeguarding Vulnerable Groups Act 2006 are brought fully into force, the provisions under ss 26-34 will be repealed. An equivalent role will be taken by the Independent Safeguarding Authority under the statutory Vetting and Barring Scheme (VBS). 

· The VBS came substantially  into effect on 12th October 2009. 

· Until further notice of the date at which the VBS will come fully into effect, the court’s powers to disqualify are retained. By reason of the Safeguarding Vulnerable Groups Act 2006 (Commencement No. 3) Order 2009 (SI 2009 No. 39) there is, from 20 January 2009, a duty on a court convicting of an offence specified under para. 24(1)(a) of sch. 3 to the 2006 Act or making an order specified under para. 24(1)(b), to inform the offender when it disqualifies him under the CJCSA 2000 that the Independent Safeguarding Authority will bar the offender from working with children and/or vulnerable adults. See also the Safeguarding Vulnerable Groups Act 2006 (Prescribed Criteria) (Transitional Provisions) Regulations 2008 (SI 2008 No. 1062). 

· Once the VBS is fully implemented, where the court previously had power to make a disqualification order, it will then simply be responsible for informing the offender that the Independent Safeguarding Authority will bar him.

Sexual Offences Prevention Orders

ss104-113 Sexual Offences Act 2003

Historic Offences
A restraining order under s.5 Sex Offenders Act 1997 was the precursor to the SOPO.
Current Offences
Since 1st May 2003 the court’s discretion to impose a restraining order has been replaced with the option of imposing a SOPO. Typically, these are imposed to prevent an offender from having contact with young people over the internet or to stop him from going to places where he will come into contact with children, such as playgrounds / fairgrounds/ etc.
Where an offender has been convicted of an offence under Schedule 3 (or Sched 5; non-sexual offences) to the Act the court may make such an order if satisfied it is necessary..for the purpose of protecting the public or any particular members of the public from serious sexual harm from the defendant.
By s106 (3) that means ..protecting the public ..from serious physical or psychological harm caused by the defendant committing one or more offences listed in Schedule 3.
· A SOPO may prohibit the defendant from doing anything described in the order. 
· The order can be for a fixed period (but not less than five years). 

·  When a further SOPO is imposed on an offender any earlier SOPO ceases to have effect. 

· A SOPO can be made at a time other than during the main court proceedings on application to the magistrates’ court; ambit much wider - extends then to all “qualifying offenders”. (s.104(5)).  These include Sched 3 / 5 offenders, those convicted of equivalent offences abroad, those found not guilty by reason of insanity, those found to have done the act but be under a disability, those cautioned.

·  As to length, see

Regina v Paul Smith [2009] EWCA Crim 1795 
Regina v Paul Churchill Hammond [2008] EWCA Crim 1358 
· Is a SOPO necessary? SOPOs should not simply follow as a matter of course upon conviction (see Terrel below).

·  Dangerousness is not the test
The test is one of serious sexual harm as set out in s.106 (above)

The court may make an order although it has decided that the offender does not present a significant risk of serious harm under the dangerousness provisions. 

R-v-Isa [2006] EWCA Crim 2519
R-v-Terrel [2007] EWCA Crim 3079; there is no precondition to making such an order that the judge be satisfied that the offender would also qualify for an IPP or extended sentence. The schemes and definitions are different.
This has been subject to further consideration in R-v-Hicks ]2009] EWCA Crim 733. 
Drafting SOPOs

· Only prohibitions can be placed upon such an order.

· Care needs to be taken in drafting proposals for such orders to avoid orders which are too wide; an order must be workable and able to be policed. 

In cases of indecent images it is not uncommon for the prosecution to seek an order prohibiting the defendant from refusing the police access to his home for the purpose of examining his computer. 
In R -v- Thompson [2009] EWCA Crim 3258 the CA considered this to be too wide.  In Hicks (supra) the Court did not consider that Thompson meant such a term could never be justified but that courts should be slow to accept such terms. Such terms should only be imposed where strictly necessary.
See also
Owen [2007] EWCA Crim 694 
Gersch [2008] EWCA Crim 1150 
Williams [2009] EWCA Crim 103

Constantine [2009] EWCA Crim 2092.
· Examples of SOPOs approved by the Court of Appeal can be found in C and in Hicks (above). 
FOREIGN TRAVEL ORDERS 

The Test

A foreign travel order (FTO) is designed to prevent an offender from travelling abroad when it is necessary to do so in order to protect a child or children from serious sexual harm from him. 
s.114 sets out the conditions required for making such an order. 

An application for a FTO may be made by a chief officer of police in respect of someone residing in his police area or whom he believes is in or intending to come to that area. 

For the application to be made, the defendant must be a qualifying offender and must have acted in such a way since as to give reasonable cause to believe that it is necessary for the order to be made. 

The court may make such an order if it is satisfied that the defendant is a qualifying offender and the order is necessary to protect a child or children from serious sexual harm from the offender outside the United Kingdom.

The term ‘qualifying offender’ is defined in s.116 of the Act as a person convicted of a listed offence, found not guilty of such an offence by reason of insanity, found to be under a disability but have done the act charged against him, or cautioned for the offence. An offence committed  abroad is a relevant one if it would have constituted any of the offences in s. 116(2) if it had occurred in the United Kingdom.
Length of Order
An order can not exceed six months duration but must be for a fixed term. 

As with SOPOs, where an FTO is made in relation to a person already subject to an FTO, the earlier FTO ceases to have effect.

Terms

The order may stipulate a country to which the offender may not travel or alternatively may require that the offender should not travel to any country not stated in the order. 

An offender can be prohibited from travelling to any country outside the United Kingdom.

Notification

 If he is not already subject to notification requirements, then the offender must comply with foreign travel notification requirements for the duration of the FTO.  

Appeals
ss. 118 and 119 make similar provision for the variation, renewal or discharge of an FTO or for an appeal against the making of an FTO as applies to SOPOs. As any FTO will be made by a magistrates’ court, any appeal will be to the Crown Court.
Breaches
s. 122; any breach of a FTO without reasonable excuse is an offence punishable with up to six months imprisonment on summary conviction and five years on indictment. A court may not impose a conditional discharge for a breach of a FTO.

RISK OF SEXUAL HARM ORDERS

A RSHO allows the courts to prohibit a person from engaging in particular behaviour even in circumstances where he has never committed a criminal offence. 

Test

The test is also lower than the “serious sexual harm” required for a SOPO or FTO:
A chief officer police may apply for such an order if a person over the age of 18 has, on at least two occasions, engaged in sexually explicit conduct or communication with a child or children and as a result there is reasonable cause to believe that the order is necessary to protect a child or children from harm from the defendant (s.123). 
Mechanism

The scheme of the provisions for the making of RSHOs is similar to that for SOPOs and FTOs.
Appeals mirror those for SOPOs and FTOs.

Notification; for the duration of the order if not already subject to these.
� inserted by section 6 CJCSA 2000.


� (R-v-Whittaker) [1997] 1 Cr App R (S) 261


� R v Chapman [2000] 1 Cr App R 77, CA


� derived from s.44 CJA 1991


� R-v-R (Sentencing: Extended licences) Times, August 4 2003; held: permissible


but R-v-Massie [2003] 1 CR App R (S) 80, CA and R-v- J.T. (unreported) Feb 17 2003; held in both it was not permissible. The latter two supported by decision of Court of Appeal (civil division) in R.(Uttley)-v- Secretary of State for Home Dept., Times, August 4  2003.


� s160 Criminal Justice Act 1988.
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