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Worries over arrest of human rights lawyer in Rwanda
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An American defence lawyer representing those accused of war crimes was imprisoned for denying genocide. 
Professor Peter Erlinder was arrested and detained in Rwanda on May 28, accused of genocide denial, genocide ideology and of being a threat to national security. 
He had gone to Kigali to help to represent Victoire Ingabire, a Hutu expatriate who had recently returned to Rwanda to stand as an opposition candidate in the forthcoming presidential elections. She had been arrested and charged with offences of association with a terrorist group, propagating genocide ideology, negation of genocide and ethnic divisionism, all domestic crimes in Rwanda. 
On Monday, after the prosecutor requested an extension of Erlinder’s detention pending further investigations, he was refused bail by a Rwandan judge and remains in custody despite poor health. 
Although the prosecutor said that Erlinder has been charged with “denying and downplaying genocide through his writings” and “spreading rumours that are capable of threatening the security of the Rwandan people” the investigation and potential for interrogation continues. 
Erlinder is lead counsel for Mr Ntabakuze, a suspect in the Military 1 trial at the International Criminal Tribunal for Rwanda (ICTR) in Arusha, Tanzania. 
During those proceedings, he had successfully argued that there was no conspiracy to commit genocide before April 1994. 
Erlinder has also filed lawsuits on behalf of the widows of the Rwandan President Juvenal Habyarimana, a Hutu, and the Burundi President Cyprien Ntaryamira killed when their plane was shot down in 1994, claiming that Mr Kagame, now President of Rwanda, had been instrumental in the deaths. 
The statements that form the basis of the prosecution in Rwanda against Erlinder are substantially the same as those made during the cases of Mr Ntabakuze at the ICTR and in that of his clients, the widows of the two presidents. 
Despite widespread support from Bars across the globe, neither the ICTR nor any other international criminal court has apparently intervened in the proceedings despite disruption to their courts as a result of the arrest. 
Quite apart from the particular, this case is of huge concern to all interested in the success and credibility of international criminal courts. 
In addition to his personal human rights, Erlinder is entitled by international conventions to immunity from prosecution for representations made in court. By the UN Basic Principles on the Role of Lawyers: “Governments shall ensure that lawyers (a) are able to perform all of their professional functions without intimidation, hindrance, harassment or improper interference; (b) are able to travel and to consult with their clients freely both within their own country and abroad; and (c) shall not suffer, or be threatened with, prosecution or administrative, economic or other sanctions for any action taken in accordance with recognized professional duties, standards and ethics.” 
Moreover, the agreement in respect of the ICTR between the UN and the United Republic of Tanzania specifically affords immunity to defence counsel in Tanzania in the following terms: “…Immunity from criminal, civil and administrative jurisdiction in respect of words spoke or written and acts performed by him or her in his or her official capacity as counsel. Such immunity shall continue to be accorded to him or her after termination of his or her functions as a counsel of a suspect or accused.” 
Defence lawyers in international criminal tribunals (as in domestic ones) ought to be able to carry out their work without fear of being identified with the persons and causes they represent in court. 
It is ironic that the very nation about which the trial is concerned is apparently not bound by this immunity and of concern that the allegedly offending statements were all made outside the jurisdiction of Rwanda. 
The arrest of a lawyer in these circumstances raises significant questions not only about whether the position of defence counsel is tenable but the very integrity of international courts. 
What is to happen to the representation of Mr Ntabakuze at the ICTR? Or to counsel representing others on similar charges with similar defences? 
Already five defence teams at ICTR have filed motions indicating that they cannot safely or professionally represent their clients at this time. One counsel before the ICTR, having refused to question a witness on behalf of his client for fear of personal ramifications, has been committed by the judge for contempt of court. 
No court can be fair or respected without an independent judiciary, fair prosecution and fearless representation of all - including the most unpopular - and equality of arms. 
The international criminal courts, be they in The Hague, Rwanda or elsewhere, need the authority that only such a foundation can bring. Without a strong and independent defence team, the effective operation of the international courts is at risk. 
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