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7 September 2005

Dear Member

REMUNERATION FOR PUBLICLY FUNDED CRIMINAL WORK

On the 5th of July 2005 the Lord Chancellor

(i)
appeared to many to have broken his promise to review remuneration in 1-10 
day  GFS cases and in VHCCs in May of this year.  The earliest these will 
now be considered is in January 2006, with the implementation of any 
proposed changes in payment quite some time thereafter, and

(ii)
at the same time announced substantial cuts in remuneration which include

· Reductions in GFS payments in all cases over 10 days for all counsel through the abolition of the gradient element.

· Additional reductions for Queens Counsel in all GFS and VHCC cases by reducing the differential between QC and Leading Junior rates from 25% to 12.5%.


(These cuts followed upon reductions in Cracks and Guilties which had been 
announced previously.)

The background to the 5th of July announcement is well known to most if not all of you and is set out in detail in the latest C.B.A. News, September 2005, Issue 3.

In short, there has been no increase in payments under the GFS since its introduction in 1997.  Inflation has eroded the value of those payments by at least 22.5%.  Further, there is now work that Counsel is required to do for which there is no provision for payment.

There had been no forewarning of the cuts announced on the 5th of July.  The extent of consultation allowed by the DCA was that any suggested changes to the proposals would have to “achieve the same result in financial terms.”  The Bar responded that it was not prepared to assist the DCA in imposing unjustified cuts on the profession.  The cuts will apply to any representation orders made on or after Saturday 1st October 2005.

The percentage reduction in the overall fee for cases subject to the abolition of the gradient ranges from 1% to 46%.  The impact will be greatest on Juniors acting alone.

All of the largest reductions, those greater than 15%, impact on Junior Counsel acting alone.  Led Juniors are affected in a large number of cases but mostly to a limited degree, 10% or less.  Leading Juniors are affected in a modest number of cases but suffer losses fairly evenly distributed up to 15%.  QCs suffer relatively modest reductions in percentage terms with most of their cases suffering less than a 5% reduction (however this is before application of the additional 12.5% reduction in differential).

The result is unilaterally to impose a severe and arbitrary impact on the livelihoods of a substantial number of barristers when there had not been the slightest intimation that any such outcome was in prospect.

Since the 5th of July the leadership of the Bar has been engaging with Lord Carter’s review to devise an efficient modern system of payment for advocacy services and at the same time has requested the Lord Chancellor to withdraw or at least defer the cuts until Lord Carter has completed his review.

The Carter Response Group, of which I am a member, has been very active during July and August.  Under the chairmanship of Geoffrey Vos QC it has been putting together a submission designed to persuade Lord Carter that:-

· Competitive tendering and block contracting would be a wholly inappropriate method of procurement for advocacy services, whether in the Crown Court or the Magistrates’ Court.

· It is imperative that a corps of independent advocates is preserved in the public interest and in order to preserve public confidence in the criminal justice system.

· The GFS needs reform, but not abolition.  It is the only procurement method that has in the past, and can in the future, provide a resilient and stable means of providing advocacy services for the vast majority of cases.

· Long cases should be funded separately.  They have been partly responsible for the DCA’s over-spend, but that has not been the responsibility of the Bar.

· The Bar can be properly paid by a new graduated fee scheme (which we are calling ‘GF06’), including most long cases, which provides payment for PCMH hearings and is otherwise structured so as to reflect contemporary practice and to incentivise and reward properly efficient case preparation and trial management.

· The Bar will promote and support a raft of cost-saving (but not cost-cutting) case management measures aimed at making the criminal justice process more effective and efficient.

· A ‘lead advocate’ scheme should be introduced so that in all cases of significant length, a lead advocate is appointed at an early stage to govern the handling of the case.  He/she would be responsible for deciding what work should and should not be done by the entirety of the defence team.  

We are co-operating closely with Lord Carter in providing him with detailed financial information from selected Chambers across the country.  This will enable him to see clearly the extent of the problem that the criminal Bar faces.

Early contacts with Lord Carter give cause for some cautious optimism that he values the contribution that an independent referral profession of advocates makes to the criminal justice system, and that his recommendations will seek to build on the achievements of the existing GFS.  It is important to appreciate that even if Lord Carter is persuaded of the merits of our case, we will still have to persuade Government to adopt his recommendations.

Meanwhile the Lord Chancellor has declined to withdraw or defer the cuts.  I regard this as unacceptable.

I will continue to work as a member of the Carter Response Group because I believe it provides the best opportunity to create a properly remunerated system of payment for advocacy services which will be sustainable in the long term and will ensure the future of a high quality independent criminal Bar.

However I have decided that as from Monday 3rd October I will not accept any defence instructions to which the cuts announced by the Lord Chancellor on 5th July apply.  In my case, because I am a Q.C., it extends to cases of all lengths involving 1-10 day cases and VHCCs.  The basis upon which I am declining to accept the 1-10 day cases is because of the cuts in QC’s rates, and not because if they plead or crack they will be subject to the new Cracks and Guilties payment regime.

Some might say that with a number of fixtures already in place for the next few months this is an easy decision for me to make.  I appreciate that that is not the case for many, often younger members of the Bar whose work is typically in shorter cases and for whom a constant cash flow is imperative.

It is essential that when you consider you own individual position you must make your own personal decision as to what if anything you propose to do.

I have also decided that for the time being I will continue to accept both defence work that is not subject to the cuts announced by the Lord Chancellor on 5th July (where the representation order has been made before 1st October) and all CPS work.

I shall keep all these decisions under constant review, and in particular will re-assess them at the end of September.





Yours sincerely,
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