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LEGAL AID REVIEWS

On July 5th the Lord Chancellor announced a package of further fee reductions, coupled with a comprehensive review of procurement for criminal legal aid work. Since then, there have been many meetings up and down the country to discuss the situation, and much has been written already. Some people have said that it would be of assistance if we set out the recent history.

Developments over the Summer

You will have seen the reports of the DCA move to deal with an overspend of £130m this year.  Contrary to some newspaper reports, it is not all to be taken from criminal legal aid, nor is it to be passed on to civil legal aid.  The essential features of the report “A Fairer Deal for Legal Aid” (www.dca.gov.uk/laid/laidfullpaper.pdf) can be summarised as follows:

1. A Review of Legal Aid Procurement has been set up under Lord Carter of Coles, to report by early 2006.  This will concentrate on criminal defence services for high cost cases, but also look at graduated fees to fulfil the commitment to a “May Review”.

2. It is appreciated that the rise in total spend on criminal legal aid has not led to a benefit to all, especially junior barristers.  Indeed, it is acknowledged that “barristers working in the area of criminal legal aid appear to have particular difficulty in securing enough work to be profitable at the beginning of their careers”.

3. The DCA is to concentrate on control of the longest and most expensive criminal cases.  Over 50% of Crown Court legal aid expenditure is consumed by 1% of cases, and 13 cases alone cost £48m.

4. Payments to solicitors have risen at a higher rate than payments to barristers.  This rise is in part due to the lack of robust mechanisms to control the amount of work undertaken, and the continuation of payment by hours worked.

5. The DCA want to look at new methods of procurement of criminal defence services, including price competition between lawyers, bulk contracting and having a lead supplier (which could be a firm of solicitors or a barrister or a consortium of the two).

6. However, they are aware of the wider implications for the administration of justice.  “We need to ensure that we encourage a sufficient supply of lawyers to provide the right quality of service and reward them for doing so.  Suppliers need to make a profit to remain in business”.

The New Regulations

What has not been explained is where the overspend of £130m has occurred.  This is plainly not in GFS payments and, although the DCA has been pressed for particulars, no satisfactory explanation has been provided.  However, the emergency measures to address the overspend are plain from the new regulations which came into force on 3rd October 2005 and apply to all cases in which the representation order is granted on or after that date
 ( The Criminal Defence Service ( Funding) (Amendment) Order 2005. SI 2005 No. 2621 )

1. The differential between QC and Leading Junior rates in VHCC and GFS cases is cut from 25% to 12.5% by reducing the QC rates.  This will save £3.2m in a full year; £1.9m from GFS and £1.3m from VHCCs.

2. The gradient for length of trial uplift is abolished for 11-25 day GFS cases (with a knock-on effect on 25-40 day cases).  This will save £3.9m in a full year.

3. There will be no cuts from the page and witness enhancements created last year.

4. Payments for Cracks and Guilty Pleas will be reduced by £15m by bringing all remaining EPF cases within a stepped GFS.

5. There will be comparable reductions for solicitors.

Of particular concern to juniors are the new arrangements for cracked trials and guilty plea cases. In announcing the package, the Lord Chancellor indicated that the scheme had been designed, at the insistence of our negotiators, to provide cost neutrality for shorter cases which already fell within the GFS. 

However, the scheme imposed falls short of that intention and does, in fact, reduce fees in such cases. This design fault results in average reductions of 12-14% in short cases which “crack” at a late stage, and even greater reductions where cases crack in the first third. The allocation of payments primarily through page count results in reduced rates for the majority of cases (under 150 pages ) although improvements are seen in a minority of cases (over 150 pages ). Whilst this balances out in the overall amount spent, there is a tendency for the most junior practitioners to be penalised – the very opposite of what was intended. Despite suggestions to the contrary by the DCA, this matter was raised in detailed correspondence with the Department on 30th June 2005 at the conclusion of the formal consultation process.

Strenuous efforts were made at a late stage to persuade the DCA to amend the Regulations to remove cases with less than 250 pages from the new scheme and to continue to pay them under the old GFS. This would have guaranteed that they continued to be paid at the old rates – not a penny more or less. However, this was rejected.

A significant issue in dispute is the assumption made by the DCA that 85-90% of cases are likely to “crack” during the last third of preparation. Whilst this might have been correct prior to the abolition of PDHs, we anticipate that the later scheduling of PCMHs may result – especially in smaller cases – in a narrow and late window in which the higher band of payment will be available. This is a serious discouragement to early preparation and the very opposite of our joint purpose to achieve earlier pleas wherever appropriate. Again, this serious problem was identified in our letter to the DCA of 30th June 2005.

The real difficulty lies in the lack of consistency in the listing practices of courts up and down the country. At one extreme, trial windows are identified for cases known to be contested at the time of sending or transfer to the Crown Court: at the other end of the spectrum some List Offices will only provide trial dates or warned dates at or after the PCMH, and this may be as little as two weeks prior to an effective trial. The suggestion of an early administrative hearing in every case, to identify plea cases and provide provisional dates for trial cases, has been rejected by the DCA on cost grounds.

Plainly, the aim of early and effective preparation – and earlier pleas and cracks – may be defeated unless this issue is resolved. It is important to recognise that, for the purposes of identifying the stages in a cracked trial, time begins to run from the moment that either:

(i) where a case is first listed for trial on a fixed date……the case is so listed, or

(ii) where the case is first placed in a warned list.

It follows that every effort must be made to ensure that trial cases are provided with a fixed or warned date at the earliest possible moment. In this regard, the following provisions of the revised Regulations should be noted
:

(3)  A case on indictment in which a pleas and directions hearing takes place is a cracked trial if it fulfils the following conditions:

(a)  the matter did not proceed to trial (whether by reason of pleas of guilty or for other reasons) or the prosecution offered no evidence, and

(b)

(i)  in respect of one or more counts to which the assisted person pleaded guilty, he did not so plead at the pleas and directions hearing; or

(ii)  in respect of one or more counts which were not proceeded with, the prosecution did not, before or at the pleas and directions hearing, declare an intention of not proceeding with them.

(bb) in relation to a cracked trial, the hearing at which-

(i) the case becomes a cracked trial by meeting the conditions in paragraph 9(3) or (4), whether or not any pleas were taken at that hearing; or

(ii) a formal verdict of not guilty was entered as a result of the prosecution offering no evidence under the administrative procedure, whether or not the parties were required by the court to attend the hearing.

(4)  A case on indictment in which no pleas and directions hearing takes place is a cracked trial if it was listed for trial but the case was disposed of without a trial (whether by reason of pleas of guilty or for other reasons) or the prosecution offered no evidence.

(5)  A case on indictment is a guilty plea if it was disposed of without a trial because the assisted person pleaded guilty to one or more counts and is not a cracked trial.

The effect of these Regulations is that a cracked trial payment is triggered where a case is listed for trial whether or not a PDH or other hearing has taken place.

The need for consistency of approach, and for Courts to provide early trial  or warned list dates with or without a formal plea hearing, is a matter which is being vigorously pursued by the Bar and Circuit Leaders.

The Procurement Review

We must involve ourselves in the Review.  The whole future structure of advocacy is at stake.  Lord Carter will need to understand how the system works, and why the quality and independence of the criminal bar are essential.  This is the responsibility of the Carter Response Group, a high - powered panel assembled over the summer under the chairmanship of Geoffrey Vos Q.C. It has been working flat out since July to engage with Carter and to make a sustained and forceful case on behalf of the Bar.

Professor Martin Chalkley has impressed the DCA with his understanding of the criminal fee schemes and met with Lord Carter at an early stage in the review. Lord Carter must be persuaded that the self - employed Bar  is cost-effective, and that a thoroughly updated and improved system of graduated fees is the best way of controlling costs.

The Carter Response Group is confident that it has put a strong case and that this has had an impact. The key ingredients of the Bar’s approach have been as follows:

1.
Significant efficiencies are available – especially in the longest and most expensive cases – by means of strong case management, enhanced by the appointment of a “lead advocate” in longer or more complex cases to focus case preparation more effectively, and to avoid duplication of work. 

2.
Such savings would enable significant improvements to be made in the rates available for the remaining 99% of cases currently paid for under the GFS.

3.
The new payment scheme must provide an equitable spread of payments across the full range of cases, and in particular must provide proper reward for the 1-10 day cases.

4.
The new graduated scheme must reward, and not penalise, early preparation and provide appropriate payments for PCMH hearings and early pleas and cracked trials.

5.  
Long standing design defects in the existing scheme – for example, stand-out fees, unused material, and payments for “mentions”, must be addressed.

The future

It is not possible to forecast with precision how Lord Carter will report or what will happen thereafter. There can be no guarantees. However, there is no doubt that he hopes to produce a workable long – term solution to the funding problems which has broad support. He is aware of the urgency of the situation and wants to meet the target of reporting by the end of January. We think that it is fair to say that he has been impressed by the contribution that the independent criminal Bar makes to the justice system. He, of course, is not the only person who needs to be persuaded of that, and of the dire situation which exists at present, the merits of our case, and the limited time available.

Individual barristers have a perfect right to decline any case which is no longer considered to be at a proper fee. However, we strongly believe that any widespread disruption in the running of the Courts at the present time may significantly undermine the case being put to Carter.  His review represents our best hope for a proper and enduring solution to the present crisis.
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� It is important to note that amendments to representation orders granted before the commencement date, for example to extend representation to two counsel or to permit the instruction of Queen’s Counsel, take effect as if granted at the date of the original order.


� Paragraph 10 in Part 3 of Schedule 4, as amended by Paragraph 11 of the 2005 Regulations.


� Paragraph 1 in Part 1 of Schedule 4, as amended by Paragraph 7 of the 2005 Regulations
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