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THE LAW COMMISSION

(A NEW HOMICIDE ACT FOR ENGLAND AND WALES?)

A RESPONSE ON BEHALF OF THE 

CRIMINAL BAR ASSOCIATION

A
An Introduction

A1
We are most grateful for the opportunity afforded to us to respond to these well researched and thoughtful proposals and happy to say that we are in broad agreement with them.

A2
In particular we welcome the clarity which will follow from a properly structured ladder of homicide offences, the modernisation of some of the quirkier definitions and the recognition that “fair labelling” is of great importance in the administration of justice.  We would like to emphasise in this introduction the importance of “fair labelling”, whilst remaining mindful of the concern expressed in 1.46 that it would be inappropriate to allow analysis to become bogged down on this front.

A3
Crime generally as an aspect of the administration of the affairs of the country, individual crimes and criminal trials occupy as many column inches in the national press as any other subject and do so daily.  Respect for the law derives in part from the extent to which the law is perceived by the public to be operating from day to day in accord with the public’s notions of right and wrong.  Cases involving the death of the victim are the most significant proportion of the cases which fall for public scrutiny.

A4
The laws touching homicide are unique in criminal law in the extent to which they involve the jury in determining the level of culpability and, thus, in the sentencing exercise.  Once liability for the fact of a death has been proved or admitted to lie with a defendant, his culpability will be reflected in a range of sentence which goes from whatever is the current equivalent of probation at one end to imprisonment literally for life at the other.  Homicide is unique in this respect also.  The detailed disposal is for the judge but the broad categorisation of culpability is, unless agreed between prosecution and defence with a judge’s imprimatur, resolved by the jury which decides issues such as intention, provocation, mental state of the defendant etc.

A5
The modern barrister, either in person or through his support team or both, is in touch with the family and friends of the victim on the one hand or of the defendant on the other.  We sometimes have direct exchanges with the press and are conscious of the way in which our cases are reported.  The acceptance or rejection by interested parties or the public at large of any particular result of the trial process is a consideration of which we are bound to be acutely conscious.

A6
Three things are clear.  First, acceptance by interested parties and the public at large depends on a) the existence and acceptance of labels which are readily understood and broadly reflect public notions of right and wrong and b) sensible application of those labels.  Second, there can be no system of rules, no matter how extensive and complicated, which will determine exactly every case to come before the courts.  The exercise is not formulaic.  It will always be partly intuitive.  There will always be grey areas in the facts and in the moral judgement on them.  Third, a jury’s verdict which gives no detailed reasons but is respected as a judgement of the people’s ad hoc representatives meets readier acceptance and gives far more effective closure to the public and to interested parties whose views are often in complete and irreconcilable opposition than any judgement, no matter how nicely or expansively reasoned, from the professional bench.  It is, therefore, of vital importance that the “labelling” be acceptable and that the application of the available labels be left to a jury.

B
The Questions


(We deal with the questions set out in Part 10 according to their numbering therein.)

MURDER

10.3 Do consultees agree that the framework that we are proposing for grading and labelling offences would be an improvement on the existing structure of the law of homicide?

YES.  We agree and for the reasons given.

10.4
Whether the answer is “yes” or “no”:

    (1)
Do respondents believe that there is a better framework than the one that we are proposing?

NO, unless it be thought that any of our reservations below come under the heading “framework”.

(2) If so, what would that framework be?

N/A

10.6
We ask consultees whether they agree that:

(1) “first degree murder” (and the mandatory life sentence) should be confined to unlawful killings committed with an intention to kill;

YES.  This is our consensus answer but there was some feeling that the public might regard all murders committed in the furtherance of serious crime as properly but separately deserving the label “first degree murder”, no matter whether the intent be to kill or not.  This would be seen as a public policy statement reflecting the total condemnation of the professional criminal who risks the lives of others for his own ends and would obviate the risk of any perception that such crimes were being down-graded.  We would invite further consideration along these lines.

    (2)
an unlawful killing committed with an intention to kill should be “first degree murder” irrespective of whether the killing was premeditated;

YES

(3) an unlawful killing committed with an intention to kill should be “first degree murder” irrespective of the status of the victim.

YES.  We agree with the sentiments expressed in 3.6 and 3.7.  (We have not considered the position where D, intending to kill X, shoots at X but kills Y, to whom he intended no harm at all.)

10.8 We ask whether consultees agree that:

    (1)
the law should draw a distinction between “first degree murder” and second degree murder”,

YES

    (2)
an unlawful killing committed with an intention to cause serious harm, but without an intention to endanger life, is sufficiently blameworthy to be “second degree murder”,

YES.  (We assume that the words “but without an intention to endanger life” would not figure in a statutory draft on the basis that they are otiose to the definition of “second degree murder”.)

    (3)
an unlawful killing committed with reckless indifference to causing death is sufficiently blameworthy to be “second degree murder”

YES

    (4)
provocation and diminished responsibility should have the same effect, namely to reduce “first degree murder” to the same lesser offence of “second degree murder”, so that the jury is not forced to choose between them when they are pleaded together;

     (5) 
provocation and diminished responsibility should reduce “first degree murder” to “second degree murder” rather than manslaughter, and 

     (6) 
provocation and diminished responsibility should no be partial defences to “second degree murder”;


(4), (5) and (6) These questions have lead to our first significant divergence from the proposals.


We believe that provocation and diminished responsibility should be treated alike.  But we are strongly of the view that both defences should reduce both “first” and “second degree murder” to manslaughter.


Our reasons are these.


First, the philosophy behind provocation finds part of its expression in the phrase “the provocation was enough to make a reasonable man do as (the defendant) did”; the philosophy behind diminished responsibility is that there has been mental disturbance of a kind which takes the sting out of some of the condemnation of the defendant’s conduct because of the finding that “his mental responsibility” has been “impaired”; in neither case do we see the distinction between an intent to kill and an intent to do only serious injury as being as critical as in cases where neither defence is proved.  We see little or no connection between the thinking behind the defences and the difference between the two intents.  If the point is impairment of mental responsibility, what difference does it make that the result of that impairment was, in one case, an intent to kill and, in another case, an intent to do serious injury?  Whether the point be that the defendant’s mental responsibility was impaired or that a reasonable man would have done the same as the defendant, we see no reason why that point should not be given its full weight whatever the specific intent.

Second, we do not believe that “murderer” is an acceptable label in the event that either defence is proved.  The public is familiar with and appears to accept these defences and their current label.


Third, a particular effect of the provisional view of the Law Commission would be to equate the culpability of a defendant who intended serious and life-threatening injuries with that of a defendant who, for example, has demonstrated that he was so provoked that a reasonable man would have done (and, therefore, thought) as he did.  We do not see this as happy labelling nor do we think that the public would.


Fourth, in those cases where more than one defence is being run there would be one less (often time consuming) question on the jury’s list.


We would retain a discretionary life sentence for manslaughter for use in the very worst cases.

(7) the maximum sentence for “second degree murder” should be life imprisonment.


YES.


10.9 We invite views as to whether consultees would favour the following restricted definition of “serious harm”;

Harm is not to be regarded as serious unless it is harm of such a nature as to endanger life or to cause, or to be likely to cause, permanent or long term damage to a significant aspect of physical integrity or mental functioning.

NO.  It is our view that the meaning of “grievous” has become somewhat devalued over the generations and the threshold for “serious” harm correspondingly lowered.  We suspect that the reason for this is that the definition of the minimum harm required to take a common assault into the category of “an assault occasioning actual bodily harm” has come to be the definition for the whole of the latter category and, as a consequence, anything that is more than just an insignificant injury is taken to be “grievous”.  The maximum sentence for “actual bodily harm” was five years even when that was considered a long sentence and remission was limited.  That is an appropriate sentence for many very nasty injuries such as broken bones. 


We believe that there is a need for a significantly more emphatic direction to cure this problem but we do not favour a wholesale re-definition for these reasons:


a)
The proposal as understood (at 3.144) comprises a two-stage test: (i) did D intend serious harm – ie the old test, and (ii) does that harm come within the statutory limitation.  This is likely to lead to confusion among jurors not to mention lawyers and judges.


b)
The principal reason for this is the complexity of a jury direction which combines the actor’s subjective intention and the objective effect of the intended act.  D must have intended an act which, objectively, endangers life.  The difficulty of this compound element is even more acute in the words “likely to cause permanent or long term damage…”


c)
As part of the stage (ii) test the jury would first have to decide precisely what harm D intended.  Taking that hypothetical harm (hypothetical since the actor’s intention was not achieved) the jury would then have to determine, by way of double hypothesis, whether the intended harm would have been likely to have brought about the necessary consequence of the endangerment of life or, say, permanency of damage to a significant aspect of physical integrity.


d)
This is not merely convoluted and conjectural, but is likely to lead to a proliferation of medical evidence on questions such as the likelihood of the intended injury being life threatening or permanent.  Indeed, to avoid purely speculative conclusions, it is difficult to see how, in many cases, a jury could decide the issue in the absence of expert evidence.  We tend to agree with the analysis of Lord Hailsham in Cunningham (see 3.100) that the definition proposed will engender “endless opportunity for fruitless and interminable discussion…”.  ( The hypothetical harm conundrum rarely arises in s.18 Offences Against the Person Act 1861 cases because the harm which forms the actus reus generally coincides with the intended harm of the mens rea.)


e)
In our experience the interpretation of the present definition of serious harm has rarely troubled a jury using their collective common sense.  We do not think that the jurisprudential reasons for the proposed amendment outweigh the disadvantages.

10.10 If so, we ask whether an intention to cause serious harm, so defined, would be most appropriately placed within the definition of “first degree murder” or “second degree murder”.


N/A

10.11 We invite views as to whether “second degree murder” on the basis of acting with reckless indifference to causing death should be restricted to cases in which the reckless indifference arose from the commission or attempted commission of a serious crime.

NO.  We would not favour a restricted definition of “reckless indifference to death”.  Were the reckless indifference to arise from the commission or attempted commission of a serious crime, we would regard that as a significant aggravating feature falling within the range of sentences available for “second degree murder”.  Moreover, if the offender was charged with and convicted of the other serious offence or its attempt, the court would be entitled to sentence independently for that offence.


MANSLAUGHTER
10.14
We ask whether consultees agree that:

    (1)
killing through gross negligence should result in a conviction of manslaughter;


YES.

    (2)
manslaughter through gross negligence should be confined to cases where the defendant’s conduct involved an obvious risk of death (as opposed to serious harm);


YES.

    (3)
killing through “reckless stupidity” should result in a conviction of manslaughter rather than “second degree murder”;


YES.

    (4)
it should be manslaughter to cause death by a criminal act intended to cause some, but not serious, physical harm;


YES.

(5) it should be manslaughter to cause death by a criminal act foreseen as involving the risk of causing some harm even if the harm foreseen was not serious and death was neither foreseen nor could have been foreseen.


YES.


INTENTION

10.15 We invite views on the respective merits of the two Models that we identified in Part 4.


The First Model

(1) Subject to the proviso set out below:

(a) A person acts “intentionally” with respect to a result when he or she acts either:

(i) In order to bring it about, or

(ii) Knowing tat it will be virtually certain to occur; or

(iii) Knowing that it would be virtually certain to occur if he or she were to succeed in his or her purpose of causing some other result.

(2) Proviso: a person is not to be deemed to have intended any result, which it was his or her specific purpose to avoid.

The Second Model

The Second Model is based on codification of the common law:

(1) A person is to be regarded as acting intentionally with respect to a result when he or she acts in order to bring it about.

(2) In the rare case where the simple direction in clause (1) is not enough, the jury should be directed that, 

they are not entitled to find the necessary intention with regard to a result unless they are sure that the result was a virtual certainty (barring some unforeseen intervention) as a result of the defendant’s actions and that the defendant appreciated that such was the case.

(3) In any case where the defendant’s chance of success in his or her purpose of causing some other result is relevant, the direction in clause (2) may be expanded by the addition of the following phrase at the end of the clause (2) direction:

Or that it would be if he or she were to succeed in his or her purpose of causing some other result, and that the defendant appreciated that such was the case.

We are agreed that the second model is infinitely preferable to the first.  Our prediction is that it will only rarely be necessary to go beyond the first question.  We think this definition to be readily comprehensible in all its parts.


COMPLICITY
10.20 We ask whether consultees agree that:

    (1)
D should be guilty of “first degree murder” if D was a party to a joint venture with P and D foresaw that P might commit “first degree murder”,


YES.

    (2)
D should not have a partial defence to “first degree murder” simply on the basis that he played a peripheral role in the murder;


AGREED.

    (3)
D should be able to rely on duress as a partial defence to “first degree murder” and


See below under “DURESS”.

    (4)
D should be guilty of some form of homicide offence instead of “first degree murder” if D was a party to a joint venture with P to commit a crime, D intended or foresaw that harm (or fear of harm) might be caused by a party to the venture and it would have been obvious to a person in D’s position that someone might be killed as a result of the venture.


YES.

(5)If so, whether it be labelled “complicity in unlawful killing” or manslaughter.

MANSLAUGHTER.

Note.  
As to the proposal at 10.17 we are assuming that it is shown that D’s encouragement of P was, in fact, communicated to P.  If not, that would leave incitement.  As to 10.17 (3) “that there was a real possibility that”  would be preferable to just “might”.  It should also be possible to allow in the wording for the possibility that D may be the prime mover whilst P may have a partial defence – in which case D should still be liable in the “first degree”.


DIMINISHED RESPONSIBILITY
10.21 We provisionally propose that the definition of the defence of diminished responsibility should be reformulated as follows:

(1) A person who would otherwise be guilty of ‘first degree murder’ is not guilty of ‘first degree murder’ if, at the time of the act or omission causing death, that person’s capacity to

(a) understand events; or

(b) judge whether his or her actions were right or wrong; or

(c) control him or herself

was substantially impaired by an abnormality of mental functioning arising from an underlying condition or developmental immaturity, or both; and

(2) the abnormality or mental functioning or the developmental immaturity or the combination of both was a significant cause of the defendant’s conduct in carrying out the killing.

(3) ‘Underlying condition’ means a pre-existing mental or physiological condition.


We agree with the proposal but repeat our concern that this partial defence should reduce both “first” and “second degree murder” to manslaughter.  See B 10.8 (4), (5) and (6) above.

10.22

(1)    whether the current definition of diminished responsibility in section 2 of the Homicide Act 1957 should be replaced;


YES.

(2)     if so, whether it should be replaced by the definition that we are provisionally proposing or by a different definition;


YES.  We would add, however, that we can see no reason why developmental immaturity should be restricted by physical age.  If the concept – that this is a good ground for the finding as a fact that responsibility is diminished - is correct, then that is a matter of expert evidence.  Either developmental immaturity is present to the requisite degree or it is not.  We can see no sound principle for allowing for its presence up to an arbitrarily fixed age but not beyond that age.  We are not aware of any research which suggests that it is wrong to adopt the common sense view that very severe developmental immaturity may wane as an excuse far later than mild developmental immaturity.  It is a question of fact and degree in individual cases rather than of historical date of birth.

(3)     whether, if the definition was to remain broadly as it is under section 2, it should at least be reformed to the extent of removing the need to show that an abnormality of mind had to arise from one of the causes stipulated in the section,


YES.  Absolutely.

(4)  whether, whatever the definition, ‘developmental immaturity’ should be added as a possible source of diminished responsibility, irrespective of  whether the accused’s development was ‘arrested or retarded’;


YES.  And see above.

(5)  if so, whether ‘developmental immaturity’ should be confined to persons under a particular age at the date of committing the offence and, if so, what the age limit should be;


NO.  See above.

(6) whether the expert evidence provided in diminished responsibility cases is satisfactory and, if not, whether the system for providing it can be improved.


By and large the current system gets there in the end.  We would recommend, however, that the rules for PCMH or first Crown Court hearings (and for the funding to enable any rulings made on such occasions) be altered so as to place greater emphasis on the early recognition of this issue.  The defence should be called upon to provide their answer to the question whether diminished responsibility is an issue which, whatever the nature of any other defence, is likely to fall for consideration.  Unless the answer is an unequivocal “no”, funding for a psychiatric report should automatically be available.  Those responsible for disclosure should treat this issue as one for primary disclosure rather than waiting for a defence case statement which may, for tactical reasons connected with the nature of more fundamental defences, not raise this issue specifically.


PROVOCATION


10.24  We ask whether consultees agree that the principles that should govern the partial defence of provocation are those that we recommended in our report Partial Defences to Murder.

10.25  We invite views as to whether, if provocation is a partial defence to ‘first degree murder’ but not ‘second degree murder’, it should be confined to cases where the accused killed because he or she acted in response to a fear of serious violence.


We repeat our concern and recommendation at B 10.8 (4), (5) and (6) above.  We see no reason to confine this partial defence to any particular category of either “first” or “second degree murder”.  It should be generally available and have the same result in all cases.


DURESS

10.22 We ask whether consultees agree that:

(1) duress should be a defence to ‘first degree murder’; 


YES.  We should say that we are aware that this issue is not the subject of unanimity at the Bar.  But there is a strong consensus amongst those most immediately responsible for writing this response that to answer this question in the negative is to drift into the realms of the illogical and irrational.


The manager of a depot storing millions of pounds in cash who co-operates with robbers under threat that, if he does not, his children will be shot should not be condemned for refusing to put his children at risk of death just because he realises that there is a real possibility that his captors may well shoot to kill if disturbed at the depot.  To put him to the choice on so fine a point as the reality of the possibility that his captors may kill or even to ask him to prefer the life of another to the lives of his children is, we believe, invidious.


If duress is not to be a complete defence to “first degree murder” and, therefore, deserving of the condemnation which goes with punishment then the moral which is being enforced is the judgement that it is better to prevent the death of a stranger than to prevent the death of ones children.

As ever, there will be factually and morally grey areas.  There will never be a universally uncontroversial answer to such extreme cases.  With the Law Commission we believe that, so long as some test of reasonableness in the belief in the reality of the threat permits a jury an element of discretion, then the unmeritorious cases can be entrusted to them.  The logic which lies behind the concept of duress as a complete excuse should not be allowed to falter at an emotional and uncomfortable hindrance.
(2) if the answer to (1) is ‘yes’, that it should be a partial but not a full defence; 


Duress should never be a partial defence.  Duress is about choice between evils and the condemnation of that choice.  As an excuse it involves the notion that we ourselves might well have made the same choice as D and for good reason.  In other words D made the correct moral choice.  If so, he should not be condemned at all.  That is why duress has, for a long time, been a complete defence without complaint.  We do not allow the defence to be available to those who so conduct themselves as to court the risk of being required to choose between evils.  Members of criminal gangs cannot plead duress.  That must remain the case.

(3) if the answer to (2) is ‘yes’, that it should reduce ‘first degree murder’ to ‘second degree murder’ rather than manslaughter. 
N/A. See above.

10.29  We ask whether consultees agree that to be a defence to ‘first degree murder’, the threat must be one of death or life threatening harm. 


We agree that the harm which D foresaw must be commensurate.  We would eschew any definition involving “life threatening” harm in parallel with the reasons given in our response to 10.9.  If the reasoning at 10.28 (2) above is substantially correct then there may be an argument for importing the reasonable man test in the form in which it exists in Provocation.  We would invite serious consideration of that argument as preferable to further more precise definitions about the nature of the harm threatened.  The reasonable man test would, at least, reflect to some degree the moral rationale behind the excuse of Duress and allow a jury to use their common sense and general sense of current morals.

10.30 We invite views as to:

(1) whether duress should be a defence to ‘second degree murder’ and attempted murder; and


YES.

(2) if so, whether it should be a full or a partial defence;


FULL.

(3) whether duress if successfully pleaded as a defence to ‘first degree murder’ by a child or a young person should result in more lenient treatment than it would for an adult. 


A jury would naturally apply a reasonable man test more leniently to a child than to an adult.  Either way, the result should not result in punishment.


KILLING WITH CONSENT AND DIMINISHED RESPONSIBILITY
10.32  We ask whether consultees agree that:

(1) killing in pursuance of a suicide pact should not in itself justify conviction  of a lesser offence than ‘first degree murder’ and that accordingly section 4 of the Homicide Act 1957 should be repealed;

(2) killing in pursuance of a suicide pact or, if there is no suicide pact, killing the victim with his or her consent, should only result in conviction of a lesser offence than ‘first degree murder’ if the defendant at the time of the killing was suffering from an abnormality of mental functioning which was a significant cause of his or her conduct in carrying out the killing. 
(3) if so, the lesser offence should be ‘second degree murder’;

(4) our proposed reformulation of the definition of the partial defence of diminished responsibility will cater adequately for the deserving cases that currently fall within section 4 of the Homicide Act 1857 and will exclude undeserving cases that currently fall within section 4.

10.33  We invite views as to whether in cases whether the defendant’s diminished responsibility was a significant cause of their conduct in killing the victim and the victim consented to the killing, the presence of both diminished responsibility and consent should reduce the offence to manslaughter rather then ‘second degree murder’.

10.34  We invite views as to whether on an indictment for murder or manslaughter, it ought to be possible for the defendant to seek to show that he or she is guilty only of complicity in suicide (under section2 of the Suicide Act 1961) if the conduct that killed the victim was meant by the defendant and the victim to end both of their lives. 


As a general observation we consider that there are serious difficulties in resolving the difficult moral questions which arise in the contemplation of consensual killing in isolated contexts such as suicide pacts.  Well intentioned “mercy” killings are only one remove away.  The whole of this very difficult area should be addressed at the same time and not piecemeal.  Further, it should be addressed in the immediate future as it is likely to take a long time to resolve.


For that reason this response is short.


More of us agreed with the Commission’s proposals than did not.


INFANTICIDE
10.36
We ask whether consultees agree that:

    (1)
the offence/defence of infanticide should be retained:


YES.

(2) it should be reformed in the way that we propose.

YES.  Alternatively, and consistently with our view on “developmental immaturity”, if there is expert evidence that the criteria are present any artificial and arbitrary time limit should be removed altogether.

10.37 We invite views as to whether:

    (1)
If the offence/defence of infanticide were to be abolished, infanticide cases should be subsumed with a reformed defence of diminished responsibility;


Subject to (1) immediately above, YES.

    (2) 
If a biological mother of a child of one year or less is convicted of murdering that child and at trial did not raise the defence of infanticide, the trial judge should be empowered to order a psychiatric report on the mother with a view to establishing whether or not there is evidence that at the time of the killing the requisite elements of a charge of infanticide were present;

(3) the trial judge on receipt of the psychiatric report (assuming the report reveals evidence capable of supporting a verdict of infanticide) be able to postpone sentence and certify the conviction for appeal on the grounds of fresh evidence

(4)  there are any other ways in addressing what the Court of Appeal in Kai-Whitewind identified as a problem, namely where the mother may have grounds for pleading the infanticide offence but denies having killed the child.


There is no perfect solution nor can there be.  It is, however, our firmly preferred view that provision should be made to enable the judge to be proactive in raising this issue irrespective of any other defence and independently of D and her advisers.


If there is a basis for the judge to find that infanticide is a real issue then there is no reason in principle why he should not also decide whether one jury can properly decide that issue as well as any other issue such as the identity of the killer.  If the decision is that both issues cannot fairly be tried together then there is no reason why the issue of infanticide should not be tried separately either by the judge or by a second jury, if the first jury determines that D is the killer.  Any appeal against the first verdict can be expedited without serious interruption of the timetable of the Court of Appeal, Criminal Division.  This would require treatment no different from that accorded to successful applications for dismissal or other determinative rulings made in advance of trial.


We believe that leaving it to the appeal process (from which there is no appeal) to decide a real infanticide issue for the first time would be wrong and easily avoided.  We believe that the important priority is to ensure that any infanticide issue is raised and considered automatically regardless of any other defence.  If it is found not to be present then that is an end of the matter.  If it is found to exist than consideration can be given as to how and when to decide it.

Stephen Batten Q.C.
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