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Over the Years …
EDITOR
John Cooper QC

It struck me with some surprise when I 
was looking through some old editions 
of the CBQ newsletter and CBQ 
magazine, that I have been editing this 
magazine in various forms for over 10 
years.

The appearance of our professional 
periodical has significantly changed 
during these years – from a few pages 
of dense type-written pages to a fully 
fledged magazine, covering matters of 
importance to the profession as well as 
pieces of general interest.

Over the last decade methods 
of communication have radically 
changed, allowing us to speak to our 
members almost instantaneously, 
particularly by utilizing the liberating 
medium of social networking.

Given all these exciting 
developments, the CBQ maintains its 
own bespoke place in communicating 
with and informing the Criminal Bar. 
The depth and detail of articles that 
appear between the pages of CBQ, 
which includes, at times, analysis of 
individuals from within and without 
the profession simply cannot be 
replicated in any other medium. A 
quality magazine for professionals 

which not only covers the pressing 
issues of our time but also takes time 
to develop and analyze matters of 
law and practice which impact upon 
out work, will always be, in my view, 
an essential tool for any thoughtful 
professional.

This is once again illustrated by the 
wide range of articles appearing in the 
present edition: Christina Hughes, 
from the Law Commission, on the 
recent proposals for the reform of 
defences in insanity and automatism; 
Andrew Otchie highlighting the 
Court of Appeal’s approach to battered 
women syndrome; Richard Gibbs 
spotlighting on fraud; and finally 
Morag Rea on asylum defence. 

I hope, as always, you enjoy reading 
this third editon of the year and can I 
encourage you to provide any articles 
or observations which you would 
like published in your magazine to:          
diana.rose@lexisnexis.co.uk

It might be a cliché, but this really 
is your magazine.      

25 Bedford Row 
The views expressed here are not necessarily 
the views of the Criminal Bar Association.

2 Over the Years …  
John Cooper QC 

3 New Introductions
Nigel Lithman QC

6 Reform of the Defences of Insanity and Automatism
The Law Commission’s proposals by Christina Hughes 

8 Reaching a Safe Haven in the Law of Duress?
Andrew Otchie writes on the reflection on the Court of Appeal’s approach in 
recognizing Battered Women Syndrome

10 Spotlight on Fraud
Richard Gibbs on the Sentencing Guidelines 

12  Asylum Defence
Morag Rea writes on the importance of legal advice about availability of an 
asylum defence

VIEW FROM THE EDITOR

FEATURED IN THIS ISSUE

Co
ve

r i
m

ag
e:

 G
et

ty
 im

ag
es

2 Autumn 2013 - Issue 3  |  Criminal Bar QuarterlyCONTENTS VIEW FROM THE EDITOR



New Introductions
 
 
 
 
 
CHAIRMAN’S COLUMN
Nigel Lithman QC

For those of you that recognize a 
passing similarity between this 

article and my Monday message it is 
because there is one. I have started 
both with quite a good gag. 

I had the very good fortune to 
spend the last couple of weeks in 
China with my family. Part of it 
was spent in Tibet where I took the 
opportunity to do some high-altitude 
training for my year in office. During 
a visit to one of the temples I found 
myself sitting on a low wall outside 
when a monk sat down beside me. 
He looked at me and said he could 
see I was deep in thought and asked 
what ailed me. I explained that I 
was taking over the Chairmanship 
of the CBA at a time when we were 
in dispute with our regulators about 
QASA and the Government about 
proposed changes to legal aid. He 
looked long and hard at me, stood 
up, turned around and said, “You’re 
on your own mate.”

At the age of 61, where breakfast 
seems to come around every 15 
minutes, as John Mortimer said, one 
would hope that some of the great 
mysteries of life would begin to be 
resolved. I was called to the Bar in 
1976. I do not believe you would find 
one person that joined the Criminal 
Bar “for the money”. What was true 
in 1976, I have absolutely no doubt, 
has remained true every year since.

The difference now of course is 
that anyone joining will understand 
that even on the Government’s own 
figures they will be lucky to make a 
living, never mind a handsome one. 
But two factors have undoubtedly 
contributed to this position. 

First is that whilst there have been 
many in Government, in Parliament 
and in important offices who came 
from the Bar, they have been 
prepared to do little to protect the 

profession they claim to hold most 
dear. Where is their support for our 
plight?

Secondly, a number of the 
Judiciary notwithstanding their 
claim to be “friends of the Bar”, 
have been quiet on our position, 
even though they themselves were 
barristers 15 minutes earlier. 

Are they content to administer 
QASA? Do they mind when 
someone they have previously signed 
off as competent in a trial is followed 
in court by an advocate who has  
gone through an entirely different 
process, unable to conduct a trial, 
but deemed able to advise fully and 
mitigate for a defendant for instance 
suffering from Asperger’s syndrome?

Lord Chief Justice Judge has 
observed how Judges too have been 
suffering from low morale, and are 
asked to do more administration 
for less money. They now share our 
plight. Please let us hear from the 
Judges.

The Criminal Bar has never been 
more united and much praise goes to 
the outgoing Chairman Mike Turner 
QC for that. Mike has been our 
Moses. He has taken us to the edge 
of the promised land. He has been 
up to the mountain top and been 
shown a land flowing with milk and 
honey. As he looks behind he sees a 
people unified in a do-or-die struggle 
to survive. It is now up to me and 

them to see what can be delivered 
and we all know it will be a struggle. 
A friend and colleague this week 
reported to me that he had been in 
court at the same time as someone 
who was instructed by Eddie 
Stobarts (experts in haulage). When 
asked he said he was being paid 
£300 and he had contacted the CBA 
who had indicated that accepting 
such instructions was “OK”. I do not 
think that can be right. The CBA 
will not condone this. To accept such 
instructions, even if they do throw in 
a bacon buttie (whatever that is) plus 
a mug of tea represents a nail in the 
coffin of the Criminal Bar and is a 
desperate betrayal of the rest of us.

We await the news from the 
Government but whilst we do so 
Stobart and Tesco (purveyors of 
detergents and comestibles) circle 
like piranha intent on helping to 
destroy the legal system as we know 
it.

I would like to thank all of our 
outgoing officers and those that 
have served the CBA with all their 
vigour: Ed Vickers and Gillian Jones 
as the most obviously talented and 
organized Secretary and Treasurer, 

Amanda Pinto as Director of 
International Affairs, and Jonathan 
Laidlaw QC acting as Director of 
Education for the past two years. 
The CBA has many friends but in 
particular I wish to thank Sir Tony 
Hooper for his undying love of our 
proud profession.  

My Background

Privileged 
Having attended not a university but 
a technical college, (albeit the same 
one as Baroness Scotland), I received 
a first class pupillage and spent six 
years in common law chambers, 
before moving to what has become 2 

The difference now of course is that anyone joining 
will understand that even on the Government’s 
own figures they will be lucky to make a living, 
never mind a handsome one.But two factors have 
undoubtedly contributed to this position. 
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Bedford Row, to do crime.
I learned my trade as a junior 

either prosecuting or defending (but 
not usually both) in back-to-back 
small cases. I worked long hours to 
do an important job, earn a good 
living and perhaps achieve the kite 
mark of silk. 

In those days it was a given that 
QCs would do the most serious 
cases. Serious for the defendants 
and the public. (Does not the public 
deserve the most senior limb of 
the profession to be prosecuting 
or defending the gravest crimes?) 
Whilst our diligence was for sale our 
integrity was not.

The New Landscape 
Like all poor decisions in 
professions, successive governments 
have managed to reduce morale 
at the Criminal Bar to an all time 
low. Why are we not paid fees for 
conferences or prison visits? It must 
be because we are not worth it. Why 
are not silks routinely allocated to 
do the most serious cases? It must 
be because it is more important 
to save money than do justice. 
This Government has not made 
the equation between trials being 
conducted well and rapists/murderers 
going free.

My Views 
QASA 
No must mean no. During the last 
year there have been the clearest 
indications from the Criminal Bar 
that QASA are unacceptable. The 
terminology is unacceptable in its 
current form. Plea only advocates, 
are an anthema to the Bar.

They had not even occurred to the 
formulators of the scheme as an idea 
until really late in the day. Despite 
our repeated and sound objections we 
have been ignored.

Silks
For generations silk has been a 
hallmark of excellence, separate and 
apart from the junior Bar . Those 
successful in their applications 
have already been quality-assured, 
jumped through hoops and over 
hurdles. My generation had 
feedback from every court and every 
resident Judge, presider, circuit 
leader, Uncle Tom Cobbly and all. 
The current generation has spent 
thousands and had every box ticked 
repeatedly. Still our regulators 
ignored us on this topic.

Those better versed in such 
matters have also drawn our 
attention to headings that indicate 
QASA may well be capable of legal 
challenge.

The Barrister
Concerned as much for the Judge 
watching him as his client, he 
cannot do right, fear nobody, as 
somebody once said.

The Judge
Will he disclose his observations to 
counsel and in turn to the client. 
? If so and counsel has failed to 
conduct the trial appropriately, 
this will surely support or found an 
appeal.

Evidence
Quality assurance must not come 
out of the ether or apocryphal 
stories. it must be evidenced. Is it?

Hence you will not be surprised 
that JR is very much a live topic. 
It will feature as a major topic in 
discussions with Circuit leaders 
that are being held in the middle of 
this month.

My Style
I was once cross-examining a 
victim, asking if he seriously 

suggested that my 5’7” client beat 
him up, standing as he did 6’6” and 
weighing 17 stone. The Judge looked 
down at me (5’7”) and said: 
“I find it is the little ones that can 
be the most aggressive.” 

He of course is right. But I hold 
myself out to be an advocate and as an 
advocate, I will hope to be principled 
and persuasive.

My Aims
I am now privileged to Chair the 
largest specialist Bar Association 
of England and Wales. My loyalty 
and ambitions begin and end with 
the Criminal Bar. I am not political 
with a large P. I do not propose to 
lose my sense of humour or ignore a 
good gag. I hope to meet regularly 
and go forward hand in hand with 
the Circuit leaders.

I send my congratulations to the 
new DPP designate and hope to 
meet regularly with her.

Chairman of the Bar 
Maura McGowan and I have shared 
chambers for many a year. I have 
enormous respect for her. Where 
we disagree, and I expect we shall, 
we will do so in a determined and 
polite way. It is simply what we do 
in court.

The Lord Chancellor
It is frankly undesirable that those 
who do not exclusively represent the 
Criminal Bar, ie, the Bar Council 
Chairman, the Circuit leaders and 
those who do not at all represent 
the Criminal Bar, ie, the solicitors, 
have met with Mr Grayling whilst 
the representatives of the CBA have 
not. I wish this to change and hope 
Mr Grayling will agree to meet 
with me.

I propose to continue to beat the 
same drum as over the years, except 
this time louder. We cannot accept 
any more pay cuts. Not one penny.
I am not a trade union leader. I 
doubt I could get a donkey jacket 
that will fit and am not really sure 
how to spell this kind of brazier. 
But I am Chair of an ancient and 
honourable profession that includes 
public-sector workers.

These public-sector workers, 
despite extensive representation in 

Why are we not paid fees for conferences or prison 
visits? It must be because we are not worth it. 
Why are not silks routinely allocated to do the 
most serious cases? It must be because it is more 
important to save money than do justice. 
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Parliament, have accepted cut after 
cut after cut. This has to end as with 
any other public-sector workers, the 
debate must begin as to whether 
we ask for inflation-linked rises or 
inflation.

Mr Grayling will be pleased that 
we won’t immediately be seeking 
the 10% rise recommended to MPs, 
but he will have noted his own 
figures put 60% of the Criminal 
Bar on £50k or less, with no 
pension provision, minus expenses, 
including VAT etc, etc, etc. They 
cannot do more. They cannot earn 
less.

My Diary
This Wednesday, assuming events 
in Syria do not overtake us I am 
meeting with David Davis MP 
and others to discuss in advance, a 
strategic approach to the anticipated 
Legal Aid Mark 2.

As pledged in my manifesto, 
I propose to visit each Circuit, 
hopefully once a month, and 
there meet with Heads of Circuit, 
Heads of Chambers, senior clerks/
administrators and anyone else that 

would care to meet with me. 
This is not the first organization 

that I have chaired and I will be 
keeping a close eye on how we deal 
with personal difficulties that arise 
within our community. We are a 
community and cannot close our 
eyes to some of the suffering that 
current hardships are inflicting 
upon our number.

The Raison d’etre 
The CBA will continue to lead 
in the organization of events, 
the Kalisher lecture, the Spring 
Conference, educational and social 
events. 

The Team
You have recently elected Tony 
Cross QC from the Northern 
Circuit as Vice Chairman and 

I have been fortunate enough to 
inherit Dermot Keating and Tom 
Payne as Secretary and Treasurer. 
The past Chairmen have one person 
in common: Aaron Dolan, whom we 
all find immediately indispensable 
and who is the immediate conduit 
through to me. I propose to use 
some of my Co Options to obtain 
a team of wise men and women. I 

am sure my good friend Max Hill 
will still be available to me to talk 
matters through, just as we used 
to over a hot chocolate and Wagon 
Wheel at the 10th hole of High 
Beech pitch ‘n’ put in Epping Forest. 
My, how the mighty have fallen.

September 1, 2013   

Nigel Lithman QC 

We are a community and cannot close our 
eyes to some of the suffering that current 
hardships are inflicting upon our number.
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Reform of the Defences  
of Insanity  and Automatism
Preface
Law Commission’s proposals

Contributor
Christina Hughes

On July 23, the Law Commission published a Discussion 
Paper which contains proposals for the reform of the 

defences of insanity and automatism. This article gives a brief 
overview of the background to the paper and the proposals 
in it.

Background to the Project
In our Tenth Programme of Law Reform (2008) Law 
Com No.311, we stated our intention to examine the law 
governing (i) the test for unfitness to plead and to stand trial 
and (ii) the defence of insanity. 

We started our work on these linked issues by publishing 
Consultation Paper No.197 in 2010. That paper contained 
provisional proposals for reform of unfitness to plead. We 
published our analysis of the responses to that paper and 
the responses themselves in April 2013. The Criminal Law 
team, led by Professor David Ormerod QC, is now in the 
process of refining the proposals for reform of unfitness in 
light of the responses, and plans to publish a report with final 
legislative recommendations in 2014.

At the same time, we were working on the reform of the 
insanity and automatism defences. Our first publication on 
those defences was a Scoping Paper in 2012. 

The Scoping Paper
The defences of insanity and automatism have many defects. 
Other jurisdictions have reformed their equivalent defences, 
but English law still relies on the nineteenth century 
defences. It is out of step with medical advances and with 
the recommendations of Lord Bradley’s report into mentally 
disordered offenders in the criminal justice system. 

The academic criticisms of the M’Naghten Rules are 
well-known but there is less evidence that the defences create 
problems in practice, so the Commission published a Scoping 
Paper in July 2012. That paper aimed to elicit evidence of 
how practitioners and others work with the defences. We 
found that defence practitioners and psychiatrists tend to 
work round the legal technicalities of the M’Naghten Rules 
and focus on the outcome for the defendant. The label of 
“insanity” is still stigmatizing for many, to the extent that 
sometimes it is difficult for solicitors to raise the possibility of 
the insanity defence with their clients.

The practitioners also said that reform of other aspects of 
the criminal justice system dealing with mentally disordered 
offenders should be prioritised ahead of reform of the 
insanity and automatism defences. In particular, many 

respondents told us that reform relating to unfitness to plead 
is more pressing than reform of the insanity defence. 

In light of these responses to the Scoping Paper, we decided 
to prioritize our work on reforming unfitness to plead. There 
are two other reasons for this.

First, it is more logical to reach conclusions about reform of 
the test of unfitness to plead ahead of changes to the defences 
of insanity and automatism because of the filtering function 
that the test of unfitness to plead performs. If the legal test for 
unfitness to plead were reformed, then there would probably 
be an increase in the number of people with serious mental 
disorder who are found unfit to stand trial and the number of 
mentally disordered offenders who face a trial would decrease. 
Consequently, the number of people who might want to rely 
on a reformed insanity defence at trial would be even smaller 
than it already is. Reforms to unfitness to plead therefore have 
a direct effect on the impact of reforms to the defences.
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Secondly, we anticipate that there will be greater 
governmental support for reform where we can show that there 
is a practical need for it. We therefore have to prioritize that 
area of reform where we can have most beneficial impact on 
the criminal justice system. 

The Discussion Paper
The discussion paper sets out provisional proposals for reform. 
In publishing these provisional proposals we aim to contribute 
to the broader public debate on the reform of the criminal law 
as it relates to mentally disordered defendants. We would like 
to return to the reform of insanity and automatism following 
progress on our work reforming unfitness to plead.

The New Defence: “not criminally responsible by reason 
of recognized medical condition” 
The Commission thinks that people who totally lacked 
capacity not to commit the crime charged, because of a 
medical condition and through no fault of their own, should 
have a defence. We see no good reason to limit such a 
defence to mental disorders; rather, there are good reasons for 
it to cover physical and mental disorders.

The Commission would abolish the common law defence 
of insanity and replace it with a statutory defence of “not 
criminally responsible by reason of recognized medical 
condition”. This defence would be available where a person 
totally lacked one of the following capacities in relation to 
what they are charged with having done:

 ■ to make a judgment rationally;
 ■ to understand that they are doing something wrong; or
 ■ to control their actions. 

Not all recognized medical conditions would qualify for 
the defence. Medical conditions are defined and diagnosed 
primarily for medical purposes. It does not always follow that 
a medical condition should form the basis for a defence in 
criminal law. An obvious example is acute intoxication, which 
appears as a condition in standard reference manuals. It would 
be odd, and contrary to well-established principles in the 
common law, to allow the state of being voluntarily very drunk 
to act as a non-responsibility defence. Acute intoxication, 
therefore, would not be a qualifying recognised medical 
condition.

For similar reasons, if a disorder is acted out in serious anti-
social or criminal behaviour (such as anti-social personality 
disorder), then it should not be a qualifying recognised medical 
condition for the new defence. 

The Reformed Defence of Automatism
It follows from the breadth of the new recognised medical 
condition defence that the reformed defence of automatism 
would only need to deal with a small range of cases. It would 
cover the situation where the accused had been unable to 
control his or her actions for reasons other than a recognised 
medical condition. So, for example, where a person’s conduct 
that would otherwise be criminal was no more than a reflex 
action, he or she would be able to plead automatism. If 
successful, that plea would lead to an acquittal, as now. We 
anticipate that very few such cases would come before the 
courts.

The Relationship to the Law on  
Prior Fault and Intoxication 
All criminal practitioners will appreciate the need for the 
new defence to sit well with the rules on prior fault and on 
voluntary and involuntary intoxication. The Commission has 
taken account of this relationship and provisionally proposed 
one minor change to the rules on involuntary intoxication 
so that the new defences work in a coherent way with those 
other aspects of criminal law.

Procedural Aspects
The reverse burden of proof
Under the current law, the burden is on the accused to prove 
the defence of insanity. The Commission’s view is that this 
is wrong in principle and unnecessary. The Commission 
proposes instead that there should be an elevated evidential 
burden on the accused – to call evidence from two experts 
– but that once that burden is satisfied, then it should fall to 
the Crown to disprove that defence.

The appropriate experts 
The current law requires evidence from two medical 
practitioners, one of whom must be a psychiatrist, to support 
a defence of insanity, but this requirement would no longer 
be appropriate for a defence which extends beyond mental 
health conditions to any recognized medical condition. The 
Commission therefore proposes to retain the requirement 
for two experts, but proposes that only one of them need be 
a medical practitioner.

Lack of need for a trial
Empirical research has shown that in some cases, the need 
to put a case before a jury for the jury to return a verdict of 
“not guilty by reason of insanity” is a waste of court time and 
resources, as all parties are agreed on the outcome and the 
verdict is a formality. The Commission therefore proposes 
that the jury verdict can be dispensed with if the accused is 
legally represented, no jury could reasonably reach any other 
verdict, and the judge records the reasons for the verdict.

The Related Issue of Developmental Immaturity
The foundation of the new defence is a lack of capacity, 
and it can be argued that some children and young people 
may lack the capacity not to commit crime, in some 
circumstances, due to their developmental immaturity. This 
means developmental delay which is unusually severe for a 
person of that age, rather than the mere fact of being under 
18.

The Commission’s view is that this aspect of lack of 
capacity is an important topic which has many aspects – 
legal, psychological, social policy – and is part of a far wider 
debate about how our society deals with children and young 
people who break the law. We think that it merits separate, 
full, treatment. 

The full discussion paper, and a summary paper, can be 
downloaded from http://lawcommission.justice.gov.uk/
areas/insanity.htm  

Christina Hughes 
Lawyer, Criminal Law Team, Law Commission
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Preface
Refl ection on the Court of Appeal’s approach in recognizing the 
condition of  Battered Women Syndrome

Contributor
Andrew Otchie

The Defence of Duress and Battered Woman Syndrome   
Th e issue of a woman who had suff ered from acts of violence 
at the hands of a man, and whether she could belatedly rely 
on the defence of duress because of BWS (“Battered Women 
Syndrome”) has reached the Criminal Division of the Court 
of Appeal recently. In R. v. Goldie Anne Coats [2013] EWCA 
Crim 1472, Lady Justice Hallett considered the appeal 
of a Jamaican woman who was convicted on November 
7, 2008 of having imported into the United Kingdom a 
quantity of cocaine. Having received a sentence of 10 years’ 
imprisonment for the off ence, the appellant is now shortly to 
be released on licence, although before Court of Appeal she 
advanced an appeal against her conviction and sentence upon 
the basis that evidence had come to light which meant that 
she could rely on the defence of duress.  

When in July 2009, a man with whom the appellant 
had been in a relationship with was convicted and 
imprisoned for a brutal murder, the CCRC (“Criminal 
Cases Review Commission”) investigated and consulted 
a very experienced consultant psychiatrist to report. She 
concluded that the appellant had suff ered from BWS 
and that this would explain why she had not been able to 
raise the defence of duress at the time she was put on trial 
several years ago.  

Comment 
Th e crisp summary of the law by Hallett LJ relating 
to the circumstances in which a defendant may raise 
the defence of duress, and thereby potentially excuse 
criminal conduct for which they would otherwise be 
liable (paras.32-35) is welcome, and may be of use by 
practitioners in other cases. Th us, the criminal courts may 
be persuaded to fi nd a defendant not liable for an off ence, 
by considering if a person of reasonable fi rmness, sharing 
the particular characteristics of the defendant, (such as 
age, sex, pregnancy, and recognized psychiatric conditions, 
including post-traumatic stress disorder); suff ered a threat 
of physical violence which was suffi  ciently cogent and 
“immediate”, thereby leaving no other option available 
for the conduct. Th e frequent references in the Court of 
Appeal’s judgment to BWS indicated a willingness to 
accept the phenomenon as a recognized psychological 
condition and its key features of leaned helplessness and 

Reaching a Safe 
Haven in the Law of Duress?
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traumatic bonding would explain why a defendant would 
be reluctant to make a complaint against their abuser, or 
withdraw it at a later stage.     

However in this case, it seems that the Court of Appeal 
not persuaded that the appellant had truly suffered to 
a nature and degree of abuse, necessary to reach the 
high threshold in order to rely on the defence of duress. 
This was because BWS normally results from “chronic 
and repeated abuse” but the nature, circumstances and 
chronology of the appellant’s relationship with her abuser 
was not at all clear, and moreover neither was it that 
the period covered the time which lead to the appellant 
committing the offence in question (para.54). Unusually, 
although not improperly, the Court of Appeal considered 
the expert evidence available to it and made findings of fact 
relevant to the appeal. Had the appellant proved that she 
was the partner, or wife of an abuser, the result may well 
have been different; likewise could the defence be deployed 
if a violent partner was responsible for causing the loss of 
an unborn child. However, in rejecting the defence without 
cogent facts supported by contemporaneous documents, the 
Court of Appeal recognizes the danger the doctrine itself 
may be open to abuse.  

Nevertheless, the Court of Appeal’s judgment also 
proves useful because in recognizing the condition of BWS, 
it may be relevant as a defence to charges of assault, or 
murder, when someone has suffered from constant severe 
domestic violence. What’s more is that the defence of duress 

could also be at play in circumstances where there is a 
threat to another, and not necessarily that which is directed 
at the defendant themself. This may be sufficiently serious 
to leave no other choice but to act, and Lord Bingham 
provided guidance of such circumstances at para.28 of R. v. 
Z [2005] 2 AC 467. 

In this context, where a woman is pregnant, and suffers 
from BWS, the threat of harm to her unborn baby can 
cause a sufficient compulsion for her to be forced to commit 
a criminal act, even if there is not an express threat of 
violence to the child. 

Andrew Otchie is a practising barrister at 12 Old Square and is also 
qualified as a New York Attorney. He is the Honorary Secretary of the 
Commonwealth-in-England Barristers’ Association (“CEBA”).
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However, in rejecting the defence 
without cogent facts supported by 
contemporaneous documents, as it 
did in the instant case, the Court of 
Appeal recognizes the danger that the 
doctrine itself may be open to abuse
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Spotlight on Fraud

Preface
Sentencing Guidelines on Fraud

Contributor
Richard Gibbs

According to the National Fraud Authority, approximately 
£73B per year is defrauded from a variety of individuals, 

companies and government departments and so it is perhaps 
not surprising that in these fi nancially straitened times, the 
Sentencing Council has issued a consultation for a fresh set 
of guidelines to encompass a range of fraud off ences. In the 
preamble to the consultation, the Sentencing Council refl ect 
that there is some evidence to suggest that current sentencing 
practice does not refl ect the existing guidelines and in this 
current consultation, there can be seen a clear eff ort to create 
guidelines that will bring sentencing practice into closer 
alignment with the guidelines over time.

It is from this starting point that much of what follows in 
the consultation develops and this initiative is unashamedly 
intended to regularize the guidelines and their impact 
rather than to substantially alter them. In that sense, those 
who may have hoped to see any wide ranging change to the 
operative sentencing regime will be disappointed, but the 
current initiative is perhaps best viewed as part of the process 
of ironing out some of the uncertainties created by the 
manner in which the Fraud Act 2006 was framed.

In particular, the Sentencing Council clearly encountered 
diffi  culties when attempting to establish a starting point 
for analysis because the available data currently held by the 
Ministry of Justice was an unreliable basis for developing the 
majority of guidelines as, quite simply, the way off ences are 
currently grouped makes the data uncertain. A wide range 
of off ending is currently charged under s.1 of the Fraud Act 
2006 but the Sentencing Council had been unable to test the 
consistency of the draft guidelines with current sentencing 
practice other than through analysis of reported cases which 
are not wholly representative.

Culpability
So whilst there are clear statistical diffi  culties at the 
foundation of the consultation, the Sentencing Council 

FRAUD
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has taken the eminently sensible approach of focussing on 
the culpability of the off ender rather than upon the actual 
quantum of fi nancial loss. Th is seam of logic runs throughout 
the consultation and the two limbs of culpability and harm 
form the main emphasis. Th e consultation defi nes culpability 
in relation to the role the off ender has played and the 
sophistication of the execution with the harm caused being 
weighed and balanced against this. Of course, in certain 
scenarios, some off enders will fall into diff erent categories 
and in those cases it will be necessary for culpability to be 
assessed by balancing the characteristics and reaching an 
assessment of the overall culpability of the off ender.
Given the clear policy thrust, this is likely to mean that whilst 
the actual amount defrauded may be relatively low, the impact 
on the individual defrauded will assume a far greater degree 
of emphasis than might currently be the case. Added to that, 
the nature of the role played by the individual off ender will 
be taken into account meaning that a defendant acting alone, 
who masterminds a fraud which results in an individual losing 
a relatively modest sum but one that is proportionately large to 
them, is likely to face a greater sentence than hitherto.

Underlining the culpability/harm test is the frequent 
emphasis throughout the consultation document that 
relatively minor frauds perpetrated, for example, on the 
internet result not simply in fi nancial loss to the victim 
but also in a general undermining of a key area of national 
economic interest and activity. Again, it is not diffi  cult to 
envisage scenarios where the relevant guidelines can cater 
for relatively weighty sentences for those who defraud others 
via the internet, perhaps securing a relatively modest amount 
but who, because of the uncertainty they implicitly create for 
other users of the website concerned or of E Commerce in 
general, bring about a generally negative impact on a wider 
audience.

Combining Offence Categories
As part of what can best be seen as some overdue general 
housekeeping of the guidelines, the consultation also 
proposes that a number of areas are combined for greater 
clarity. Th e Sentencing Council has concluded that it is 
logical to combine confi dence, banking and insurance 
fraud together with obtaining credit through fraud into a 
singular operative sentencing category. Whilst it remains 
important to acknowledge that there are very substantial 
diff erences in the internal mechanics of these off ences, with 
the aforementioned limbs of harm and culpability operating 
as a benchmark for determination of sentence, it is more than 
arguable that this feature alone would serve to considerably 
clarify the current position. 

Th e consultation’s eff orts regarding fraudulent acts that 
have been charged under s.1 of the Fraud Act 2006, s.17of 
the  Th eft Act 1968, conspiracy to defraud and statutory 
conspiracy to commit such an off ence forms the only element 
of the consultation that is not defi ned by a single type of 
fraudulent activity in the way that, for example, benefi t or 
revenue fraud is approached. Under the SGC guidelines, 
confi dence fraud carried higher starting points and sentence 
ranges than did he guideline for banking and insurance 
fraud and obtaining credit though fraud. Th e consultation 
starts from the view point that the features of both types of 

off ending can be catered for by a framework that combines 
them and which sets the sentence levels as the same and 
it is diffi  cult on the face of it to disagree with this overall 
contention. Th e culpability and harm factors are deemed by 
the Sentencing Council to be identical for both and a set 
of separate sentencing ranges is put forward to address the 
diff erent statutory maxima these off ences carry, s.1, Fraud 
Act 2006 has a maximum of 10 years’ imprisonment; s17, 
Th eft Act 1968 ha a maximum of seven years’ imprisonment.

Assessment of Harm
Whilst there are several areas that are likely to provoke 
thought and comment in this consultation, the test used to 
assess harm is one that perhaps provides a fertile ground. 
Harm is initially assessed by reference to the actual, intended 
or risked loss that results from the off ence. Five categories 
are proposed which will require practitioners to bear in mind 
the actual as opposed to the intended loss. It is not hard 
to see that diffi  culties may arise here where it is diffi  cult to 
ascertain with any great degree of precision any fi gure other 
than that which was actually lost. Of course, inferences and 
conclusions can be drawn from the nature of the fraud but 
whether that is in practice likely to be a straightforward 
sentencing exercise is a very diff erent matter.

Th e consultation speaks of intended loss as relating to 
off ences where the circumstances prevent the actual loss 
that is intended to be caused by the fraudulent activity. 
Conceptually, this is perfectly reasonable but it can easily be 
envisaged that it could become a matter of conjecture rather 
than precision as to what the quantum of intended loss and 
gain was to be. In very many cases with defi ned outcomes 
- such as in much benefi t fraud - this poses little diffi  culty, 
but in terms of the more complex areas of banking and 
generalized confi dence fraud, it may be easier to envisage 
how such harm can be allotted to one of the fi ve proposed 
categories than to actually do so within a sentencing 
exercise.

However, it has to be recognized that sentencing for fraud 
off ences is inherently complex. Th e proposed way forward 
from the Sentencing Council is to recognize with greater 
weight, the proportionate impact fraud has on the victim 
and this is surely right. Culpability brings the off ender into 
clear focus and then the assessment of harm is in reality 
likely to be a balancing exercise, imperfect by defi nition 
but inherently so because the off ence is one which rarely 
gives of straightforward analyses. Th e proposals of the 
Sentencing Council seem broadly sensible and well though 
through, though not without complexity. What is crucial, 
in the remaining weeks of the consultation, is that as many 
practitioners who have to craft pleas in mitigation to address 
the issues in the current SGC guidelines, feed their views 
into the Sentencing Council to ensure that the sentencing 
regime keeps pace with this complex and multi textured area 
of the criminal law. Th e Fraud Act 2006 was and remains 
an imperfect instrument but by crafting suitable sentencing 
regimes, much can be done to address those inadequacies 
and the thrust of this consultation is therefore to be broadly 
welcomed.  

Richard Gibbs.  St Ives Chambers
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Asylum Defence 

Preface
Importance of legal advice about availability of an asylum defence

Contributor
Morag Rea

The Court of Appeal, in allowing a series of appeals based 
on lack of advice about the statutory defence to false 

document charges, expressed the hope that this situation 
should never arise again.

In R. v. Mateta and others [2013] EWCA Crim 1372, the 
court heard five appeals of defendants convicted of offences 
under the Identity Cards Act 2006, s.25(1) (ICA 2006) 
or the Identity Documents Act 2010, s.4 (IDA 2010) in 
circumstances where they had not received advice about the 
statutory defence available to them under the Immigration 
and Asylum Act 1999, s.31 (IAA 1999). 

Four of the appeals were references from the Criminal 
Cases Review Commission (CCRC) and one application 
for leave to appeal had been referred by the Registrar of 
Criminal Appeals. In each case, the same issue arose and 

because other similar cases are being pursued by way of 
application or appeal, the court thought it appropriate to 
review the law and practice and provide some guidance for 
the future. 

The appellants, when entering or leaving the UK, 
attempted to rely on false passports or false travel documents 
issued under the 1951 Convention Relating to the Status of 
Refugees. The passports or travel documents were forgeries or 
related to different persons. All appellants pleaded guilty to 
possession of an identity document with improper intention, 
either contrary to ICA 2006, s.25(1) or IDA 2010, s.4 which 
replaced the ICA 2006, s.25(1) offence. 

The Court of Appeal considered what approach should be 
taken when a defendant, following incorrect legal advice, has 
pleaded guilty to an offence under ICA 2006, s.25 or IDA 
2010, s.4 if a defence under IAA 1999, s.31 was or may have 
been available to him. 

What is the Asylum Defence?
IAA 1999, s.31 provides defences based on art.31(1) of the 
Refugee Convention as follows: 
“(1) It is a defence for a refugee charged with an offence to 

which this section applies to show that, having come to 
the United Kingdom directly from a country where his 
life or freedom was threatened (within the meaning of 
the Refugee Convention), he – (a) presented himself to 
the authorities in the United Kingdom without delay; 
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(b) showed good cause for his illegal entry or pres-
ence; and, 

(c) made a claim for asylum as soon as was reasonably 
practicable after his arrival in the United King-
dom. 

(2) If, in coming from the country where his life or free-
dom was threatened, the refugee stopped in another 
country outside the United Kingdom, subs. (1) applies 
only if he shows that he could not reasonably have 
expected to be given protection under the Refugee 
Convention in that other country.” 

In R. v .Makuwa [2006] All ER (D) 324 (Feb), the court 
ruled that when a defendant raises a defence under IAA 
1999, s.31, he must provide sufficient evidence in support 
of his claim for refugee status to raise the issue, but then 
the burden of proof (to the criminal standard) is on the 
prosecution that the defendant was not a refugee. Where 
the prosecution cannot discharge this burden, the defendant 
then must prove on the balance of probabilities:

 ■ that he did not stop in any country in transit to the 
UK or, alternatively, that he could not reasonably have 
expected to be given protection under the Refugee 
Convention in countries outside the UK in which he 
stopped; and, if so;

 ■ to prove that he presented himself to the authorities in 
the UK without delay;

 ■ to show good cause for his illegal entry or presence in 
the UK; and

 ■ to prove that he made a claim for asylum as soon as 
was reasonably practicable after his arrival in the UK.

R. v. Mohamed Abdalla, R. v. V(M), R v Mohamed 
(Rahma Abukar), R. v. Nofallah [2010] All ER (D) 181 
(Oct) established an obligation on those representing 
defendants charged with an offence of possession of an 
identity document with improper intention to advise them 
of the existence of a possible IAA 1999, s.31 defence.

What Advice is the Defendant Entitled To?
It is critical that those advising defendants charged with 
such an offence make the parameters of the defence clear 
(including the limitations and potential difficulties) so the 
defendant can make an informed choice whether or not to 
seek to advance it. Where this advice has not been given the 
court will grant an application for leave to appeal against 
conviction on the grounds that a tendered guilty plea was a 
nullity.

The court summarized the responsibility of defence as 
advisers in the following way:

 ■ there is an obligation on those representing defendants 
charged with an offence of possession of an identity 
document with improper intention to advise them of 
the existence of a possible IAA 1999, s.31 defence 
if the circumstances and instructions generate the 
possibility of mounting this defence, and they should 
explain its parameters;

 ■ advisers should properly note the instructions received 
and the advice given;

 ■ where an accused’s representatives failed to advise him 
about the availability of this defence, on an appeal to the 
Court of Appeal Criminal Division the court will assess 
whether the defence would ‘quite probably’ have succeeded;

 ■ it is appropriate for the Court of Appeal to assess the 
prospects of an asylum defence succeeding by reference to 
the findings of the First Tier Tribunal (Immigration and 
Asylum Chamber), if available.

Why is this Judgment Important?
Given the decision of the court in R. v. Mohamed Abdalla, 
R. v. V(M), R. v. Mohamed (Rahma Abukar), R. v. Nofallah , 
the court described it as both surprising and disturbing that 
neither solicitors nor counsel appear to have been aware of 
the position in law. The Court of Appeal stated in terms that 
this situation should not recur in the future. All solicitors 
and counsel in these cases must give proper advice about the 
availability of the statutory defence as set out above. 

Morag Rea, solicitor in the LexisPSL Corporate Crime team. www.
lexislegalintelligence.co.uk/intelligence/psl-corporate-crime

It is critical that those advising 
defendants charged with such an 
offence make the parameters of 
the defence clear (including the 
limitations and potential difficulties)
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This book’s aim is to “reveal just how much of what we 
treasure in our criminal justice system owes to the past 

and to the struggles of the peoples of this country to eff ect 
successive improvements”, cantering from the Anglo-Saxon 
trial by ordeal to the present-day obsession with creating new 
criminal off ences.

Th e law is a great leveller, but it has not always been 
administered on a level playing fi eld. In medieval England, 
punishments for ordinary people were barbaric, while 
noblemen could redeem themselves by paying a fi ne. Even 
as society developed, thieves caught in the act could be 
killed on the spot. If you are not worried already by recent 
pronouncements as to which weapon can now be used against 
a burglar, this book is a reminder about how easy it is to slip 
back.

Th e idea of decision by a sworn jury arose about 1,000 
years ago, before the Norman Conquest. Our legal history is 
therefore substantially based on the idea of community justice 
and communal responsibility, even before ideas of central 
Government and common law. Th e idea of lawyers followed 
jury trial some 200 years later, although it took much longer 
for the accused to be allowed a lawyer to defend him. It takes 
a book such as this to remind us that developments took place 
across the nation, not just in London.

As to off ences, Mr Hostettler sensibly concentrates on 
treason, homicide, theft and rape. For generations, many 
defendants were obliged to “struggle against the statutory 
presumption of guilt”. For those who decry the Human 
Rights Act, this book is a stark reminder of how the law 
can be used for injustice and how new laws can improve 
protection.

Th e book fi nds space to deal with some of the more 
famous cases – Ruth Ellis, Derek Bentley, William Joyce 
– that led to the end of the death penalty, as well as the 
eff orts of people such as John Howard, Jeremy Bentham and 
Elizabeth Fry to civilize the prison environment. Th ese days 
we have indeterminate sentences, whereby over 8,000 people 
are in prison who will not be released without an assessment 
by the Parole Board, leaving some vulnerable people with 
personality disorders in prison “for their characteristics rather 
than their crime”.

At no time does Mr Hostettler express any political view 
save perhaps for reminding us that justice is not a “free for 
all”. It requires rules and fairness. In a world of fast-moving 
Internet opinion, sometimes it is best to take up a book such 
as this to remind us how far we’ve come and how far we still 
have to go. Felicity Gerry, Barrister

Employment law is like a fairground dodgem car. One 
moment you are moving smoothly and then you are thumped 

unexpectedly and lose control. You take a deep breath , adjust to 
the new direction and off  you go again. And thump. No area of 
law is so volatile.

Th e beauty of this book is that it presents a sweeping, 
panoramic overview of the subject. Understandably, as with 
fashion, everyone wants to be aware of the very latest trends. Th e 
potential danger is that older relevant authorities are forgotten. 
Labour law has mixed parentage. Common law and statutory 
measures combined to create a forced and sometimes awkward 
mixed marriage. Despite the volatility I have described there 
are some authorities which have stood the test of time as, for 
example, Burchell v. British Home Stores from 1978. It is crucial 
for practitioners to be aware of cases, old and new, and this text 
weaves them together in an approachable form. Th e fl uency of 
writing is akin to the style in which Professor Smith has always 
delivered his fi ne talks.

Harveys, of which Ian Smith is an editor, is now so heavy as 
to represent an overt breach of the manual handling regulations 
1992. It inevitably follows that chunks of the law cannot be fully 
explored in this 800 page paperback which, at £35-99, is an utter 
steal. Nevertheless, and rightly, the authors have been brave 
enough to confront matters such as  picketing, age discrimination 
and equal pay in such a way as to describe the principles and to 
suggest where we might be going next.

Th ere is a fi rst rate explanation of the Agency Worker 
Regulations 2010 including a sophisticated identifi cation of how 
they might be circumvented. 

We are promised a new edition in two years time. Th ere is a 
sadly compelling case for a new edition every six months. Since 
publication of this edition we have learnt that TUPE is static 
rather than dynamic. Th e Agricultural Wages Board, an entity 
that Professor Smith and I would discuss into the early hours, was 
abolished on June 25. Th e preface does catch the GEYS decision 
of the Supreme Court, the outcome of which the authors had 
correctly speculated about in the text itself. Profound change 
brought about by the enterprise and regulatory act 2013 is hinted 
at but the book went to print when the measures were in a bill and 
one that changed again and again as it stumbled on.

A couple of random observations. Th e index lacks  an entry 
for “zero hours “ . Th ere is now a second edition of the excellent 
Wynn-Evans Guide to TUPE which is also published by OUP.  

Th ere cannot be many textbooks amenable to a read over a 
cup of tea. this is a rare and illuminating exception. Even the 
footnotes contain a pithy  description of the point of principle 
being made. A good buy. Professor D Regan.
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