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The Human Rights Filibuster
EDITOR   John Cooper QC

I must begin this piece with the obvious 
observation that the Criminal Justice 

System now faces a further five years 
of Conservative administration, now 
unshackled from the Coalition.

The practical ramifications of this 
are profound and far-reaching, no 
more so than for the existence of the 
Human Rights Act (HRA) in domestic 
jurisprudence.The intent of the new 
Government to abolish the 1998 Act is 
clear and with high profile supporters 
such as a former Lord Chief Justice, the 
possibility of abolition must be taken 
seriously. But the success of this flagship 
policy is by no means certain and the 
more the Government’s policy comes 
under scrutiny the more it becomes 
apparent that getting rid of the Act 
will not be easy, which is probably 
why Cameron has pushed it into “long 
grass” consultation. To begin with, the 
Government will have difficulty depriving 
Northern Ireland of the protection of 
the HRA given that they are enshrined 
in Irish Law by the terms of the Good 
Friday Agreement. The problems do 
not stop there and Scotland, which also 
founds its adherence to the HRA in 
Scottish Law, will not easily be separated 
from European jurisprudence. We are still 
to hear how the Government intends to 
remain within the Council of Europe if 
they achieve their aspiration of abolishing 
the HRA and the overall withdrawal 
of the UK from European influence 
concerns many in the law as much as 

it does is business. There will be much 
debate upon the protections offered by 
the HRA and rightly so. In my opinion 
the Criminal Bar should be steadfast 
in their support of it. Last year I jointly 
presented a paper to JUSTICE on the 
impact of human rights on the criminal 
law and it was notable that the one hour 
slot could have been jointly filled by our 
presentations, three times over. These 
rights will still be available to UK citizens 
to pursue in Europe. The abolition of the 
HRA will not change that. But what 
it will do is make access to the ECHR 
slower and more expensive for our citizens 
and with the proposed Bill of Rights still 
dangerously vague and ill thought out that 
can only be put down to the added list 
of legal rights being removed or diluted, 
to be placed in the same pot of access to 
publically funded justice and restrictions 
to judicial review. To conclude, if ever 
we needed to protect the HRA and 
access to Europe then it is in the face of 
the most recent pronouncement from 
the Prime Minister that he wishes to 
restrain the freedom of speech of those 
who they consider dangerous. We all 
need to be protected from danger, and 
there is nothing more dangerous than the 
undermining of accountability and the 
dilution of the citizen’s access to justice.

The Human Rights Act 1998 deserves 
the robust support of the Criminal Bar.                                 

25 Bedford Row.   The views expressed here are not 
necessarily the views of the CBA.
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Preface
The Offence of MIPO and what scope for journalists now

Contributors
David Spens QC and Tom Coke-Smyth 

On April 17, 2015, the CPS announced that following 
the Court of Appeal’s judgment in R. v. ABC, EFG, 

IJK; R. v. Sabey [2015] EWCA Crim 539 (Sabey) it had 
reviewed all cases brought under Operation Elveden, the 
investigation into payments made to public officials by 
journalists, and that it would no longer be prosecuting 14 
journalists. Prior to this, 13 journalists had been acquitted 
after trial. So where does this leave the common law 
offence of misconduct in public office (MIPO) and what 
is its scope as far as journalists are concerned? Ironically, 
recent legislation has increased the risk of prosecutions 
against journalists.

Misconduct in Public Office: The Offence
In Attorney General’s Reference (No.3 of 2003) [2004] 
EWCA Crim 868, a review of the authorities by Pill LJ 
confirmed at para.61 that the elements of the offence are:

 ■ A public official acting as such.
 ■ Wilfully neglects to perform his duty and/or wilfully 

misconducts himself.
 ■ To such a degree as to amount to an abuse of the 

public’s trust in the office holder.
 ■ Without reasonable excuse or justification.

Conspiracy to Commit Misconduct in Public Office
According to Sabey at para.68 for a journalist to be guilty 
of conspiracy to commit MIPO a jury must be sure that:

 ■ The public official has committed the offence.
 ■ That there was an agreement between the public 

official and the journalist.
 ■ If the agreement were carried out in accordance with 

their intentions, this would necessarily involve the 
public official, acting as a public official, wilfully 
breaching his duties.

The mental element therefore for the journalist will 
be making the agreement with the public official and 
intending his wilful breach of his duty as a public official. 
Importantly the misconduct of the public official has to be 

Operation Elveden: Beyond 
Misconduct in Public Office
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Acquitted. John Kay, former chief reporter  
at the Sun

Acquitted. Duncan Larcombe,  
former Royal editor at The Sun

Acquitted. Geoff Webster,  
former Deputy Editor of the Sun

in circumstances known to the journalist, which are in the 
jury’s view sufficiently serious so as to cross the threshold of 
an abuse of the public’s trust in the office holder.

Aiding And Abetting Misconduct in Public Office
CPS guidance [http://www.cps.gov.uk/legal/a_to_c/cases_
involving_payments_made_to_corr... published in the wake 
of Sabey now resiles from the practice of charging journalists 
with conspiracy to commit MIPO. Instead prosecutors are 
encouraged to use the charge of aiding and abetting, but 
the challenges here are in fact similar. For a journalist to be 
guilty of aiding and abetting a public official in committing 
MIPO a jury must be sure that:

 ■ The public official is guilty of MIPO.
 ■ The journalist encouraged and assisted and intended to 

encourage and assist the public official.
 ■ When the journalist received information from the 

public official, he knew that the public official’s actions 
amounted to wilful misconduct by them.
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 ■ That in the circumstances of which the journalist was 
aware, the public official’s conduct was so serious as 
to amount to an abuse of a public office for which the 
public official had no reasonable excuse or justification.

Aiding and abetting therefore also gives rise to a 
requirement to demonstrate that the journalist has sufficient 
knowledge that the public official’s actions amounted to 
misconduct. Again a journalist would have a defence if he 
was unaware that what he was asking the public official was 
seriously wrong or contrary to his duties as a public official.

The challenges of prosecuting journalists even for 
aiding and abetting MIPO are perhaps now more clearly 
recognized than they were previously. CPS guidance now 
states:

“It is necessary to consider the facts and circumstances, 
as the aider and abettor knew them to be, including the 
circumstances which it is alleged resulted in the conduct 
being so serious as to amount to the third element of the 
offence of misconduct in public office. Compared to a public 
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Acquitted. John HardyAcquitted. Claire Hardy

official, a journalist may well have a more limited knowledge 
of the circumstances that increase the seriousness of the 
misconduct, such as the harm caused within a public body 
of the leaking of information. Additionally, in comparison 
to a public official, a journalist may have a clearer idea of the 
public interest in a story which may reduce the seriousness of 
the misconduct which was being aided and abetted.”

So Serious as to Amount to an Abuse of the Public’s Trust
Leaving to one side the issue of proving the requisite 
knowledge of the journalist, another more challenging aspect 
of prosecuting the offence is its third limb that the public 
official’s wilful misconduct must be “to such a degree as to 
amount to an abuse of the public’s trust in the office holder”.

From Sabey we can then extrapolate some further 
qualifications necessary for the misconduct to be sufficiently 
serious to be captured by the offence:

 ■ It must involve wrongdoing which actually harms the 
public interest;

 ■ The wrongdoing must be sufficiently serious to merit 
criminal conviction.

Misconduct In Public Office: Challenges For The Jury
What is striking is that it is entirely up to the jury to decide 
first, whether the conduct has “harmed the public interest” 
and secondly whether this is “sufficiently serious to merit 
criminal conviction”. This is not a straightforward exercise 
and the CPS can perhaps be excused for their more cautious 
evaluation of the “public interest” in no longer pursuing the 
prosecution of the remaining 14 journalists charged with 
making payments to public officials.

Harm From Disclosure of the Information Not the Effect
Whilst reinforcing the high bar required for the third limb 
of MIPO, Sabey also emphasized that, quite irrespective of 
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the subject matter of the information being disclosed, the 
circumstance in which information is disclosed alone could 
in itself amount to wrongdoing which harms the public 
interest and be sufficiently serious to merit conviction. At 
para.36, it was said that:

“… the public interest can be sufficiently harmed if 
either the information disclosed itself damages the 
public interest (as may be the case in a leak of budget 
information) or the manner in which the information is 
provided or obtained damages the public interest (as may 
be the case if the public office holder is paid to provide 
the information in breach of duty)”.

In theory at least this means that the very act of paying 
a public official for information, irrespective of whether any 
harm is in fact done to the public interest from disclosure 
of this information could be sufficient for the offence to be 
made out. It seems that there is no significant change in its 
applicability to the accused public official but a narrower 
more restricted use in so far as it is likely to be used in 
future against journalists.

Bribery Act 2010
As a result it is likely that the Bribery Act would now 
be considered given its lower threshold for conviction. It 
simply requires that the offender gives a financial or other 
advantage to another and that he intends that person to 
“perform improperly a relevant function”. [Section 4 of 
the Act states: (1 )For the purposes of this Act a relevant 
function or activity: (a) is performed improperly if it is 
performed in breach of a relevant expectation, and (b) is to 
be treated as being performed improperly if there is a failure 
to perform the function or activity and that failure is itself 
a breach of a relevant expectation. The relevant expectation 
includes performing the function in good faith, impartially 
and that the person performing the function is in a position 
of trust whilst performing it.]

The Bribery Act has no requirement of “harm to the 
public interest” or that the act is “sufficiently serious to 
merit criminal conviction”. Most significantly there is no 
suggestion of reasonable excuse or a public interest defence. 
An argument could convincingly be put forward by the 
prosecution that, irrelevant of any public interest in the 
information being disclosed, its disclosure for money was 
improper and the journalist must have known this.

New Police Corruption Offence – CJCA 2015
Another tool for prosecutors will be the Criminal Justice 
and Courts Act 2015 (CJCA) which came into effect on 
April 13, 2015 and created an offence of corrupt or other 
improper exercise of police powers and privileges. [Section 

Ironically, recent legislation has increased 
the risk of prosecutions against journalists.

26(1) makes it an offence for a police officer to exercise 
power or privileges improperly where the officer knows or 
ought to know that it is improper.] Subsection (4) provides 
that a police constable exercises the powers and privileges 
of a constable improperly if the exercise of a power or 
privilege is for the purpose of achieving a benefit to the 
officer, or a benefit or detriment for another person, and 
that a reasonable person would not expect the power or 
privilege to be exercised for the purpose of achieving that 
benefit or detriment.

Subsection (9) defines “benefit” or “detriment” as 
meaning any benefit or detriment, whether or not in 
money and whether or not permanent.]

This means that there is now a far lower threshold for 
proving a criminal offence against a police official on the 
basis that he in some way acted outside of his duties. As 
with the Bribery Act the focus is on behaving improperly 
as opposed to on the harm which results. Subsection 4(b) 
requires that for the police official to behave improperly:

“a reasonable person would not expect the power or 
privilege to be exercised for the purpose of achieving 
that benefit or detriment.”

A defence for a police official might be that a reasonable 
person would expect him to disclose certain confidential 
information in the public interest. However, it would be 
difficult to argue that this reasonable person expected 
him to do so “for the purpose of achieving that benefit or 
detriment”, or in other words in return for being paid.

As with the Bribery Act this offence lacks any 
requirement of harm to the public interest caused by 
the disclosure of information and the statute’s wording 
also includes a clear focus on the “benefit” received by 
the police official. This allows a situation where it is far 
easier for a journalist to be guilty of an offence by way of 
conspiracy or aiding and abetting simply by paying for 
a story even if that story was undoubtedly in the public 
interest.

Conclusion
The landscape in which payments from journalists to 
public officials are likely to be prosecuted has changed 
significantly. Although the rightly high threshold of 
MIPO has been underlined, it is unlikely to be the 
prosecutor’s choice for such conduct in future. The Bribery 
Act and s.26 CJCA offence provide far easier options 
for those intent on prosecuting journalists for payments 
to public officials. This will create more, not less, risk of 
criminal prosecutions against journalists.  
This article first appeared in CL&J at  
http://www.criminallawandjustice.co.uk/features/Operation-Elveden-
Beyond-Misconduct-Public-Office

David Spens QC, assisted by Tom Coke-Smyth, both of QEB Hollis 
Whiteman, acted for Clive Goodman, the News of the World Royal editor 
who was jointly accused of conspiracy to commit misconduct in public 
office with Andy Coulson on the basis that they allegedly bought 
telephone directories of the Royal household from police officers. 
Following a hung jury at trial the CPS decided that it was not in the 
public interest to pursue a re-trial and offered no evidence.
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Preface
How should we deal with sexual offending on campus?

Contributor
Barbara Hewson

I recently attended a fascinating symposium in 
Nottingham entitled “Rape: Challenging the 

Orthodoxy.” Sadly, I could not stay for the second day. I 
understand that papers from the event will be published 
in due course, which I’m looking forward to. What 
follows are some reflections of my own.

I was struck to learn from a fellow-practitioner at the 
symposium that 40% of cases dealt with by the criminal 
justice system now concern sexual offences. This is 
remarkable. We now have 10 different offences of rape on 
the statute book. None of this suggests that our society 
fails to treat rape seriously, and yet in social media we are 

constantly being told of a problem of “rape culture.”  This 
is preposterous. As Caroline Kitchens wrote last year, 
“there’s no evidence that rape is considered a cultural 
norm.” (C. Kitchens, “It’s Time to End Rape Culture 
Hysteria”, Time, March 20, 2014)

It’s disturbing how so many campaigners against rape 
and, in particular, student unions in the UK seem sold 
on the idea that this is, in fact, how society regards rape.  
This is the ideology of second-wave feminists like Susan 
Brownmiller, who wrote in 1975 that rape is “a conscious 
process of intimidation by which all men keep all women 
in a state of fear.” It has been appropriated by a younger 
generation of fourth-wave intersectional feminists. These 
young activists continually assert that we should teach 
men not to rape: interestingly, they refuse to contemplate 
the possibility that some women are also implicated in 
sexual offending.  They become splenetic if it is suggested, 
however mildly, that young women have a role to play in 
their own protection from assault. 

Student activists also promote the idea that rape and 
sexual harassment are endemic on university campuses. 
They complain of “lad culture,” which seems to be a 
euphemism for “rape culture”. Much of the complaints 
focus on behaviour that falls well below the criminal 
threshold, such as jokes and banter. However, a 2010 
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survey for the National Union of Students (NUS), 
“Hidden Marks,” reported that eight per cent of 
respondents said that they had had unwanted sex. The 
way the question was framed is revealing:

 “Whilst you have been a student at your current 
institution, have you ever had sexual intercourse when you 
didn’t want to because you were, or felt, unable to say no?” 

That study also asked specifically about rape or 
attempted rape. Five per cent of respondents reported 
being raped, and two per cent reported an attempted 
rape.  A larger percentage – 16% - reported “unwanted 
sexual contact” which was defined as “includ[ing] kissing, 
touching or molesting you including through clothes.”  
Yet 45% of those who reported a serious sexual assault 
did not regard it as serious enough to report to the police, 
while 70% of those reporting less serious sexual assaults 
did not regard them as serious enough to report either. 
In 50% of cases, the respondents identified that the 
perpetrator was drunk. A further 19% were unsure.

Since that report, the NUS initiated a “Reclaim Your 
Campus” campaign in November last year. The first of its 
shopping list of 10 demands calls on institutions to adopt 
a zero tolerance stance on violence against women (note: 
men are not recognized as potential victims).  Below are 
some of its other demands:

(4) To make a public commitment to investigate when stu-
dents report sexual harassment and assault.

(5) To hold events in partnership with the students’ union 
and anti-sexual violence expert organisations about 
sexual consent.

(6) To integrate sexual consent education workshops into 
student inductions.

(7) To not provide funding to student organisations that 
host events or promote behaviour that encourages sexual 
harassment and assault.

(8) To commit to providing adequate sexual harassment and 
assault counselling and services for students and clearly 
signpost these services.

(9) To engage in the NUS National strategy to tackle ‘Lad 
Culture’ on campuses and to actively promote equality 
between all genders.”

Students unions were urged to hold, amongst other 
things, “craftivism events” to promote the above strategy.

This is well-intentioned, but the problem with it is one 
of wood and trees.  For a start, it blurs the distinction 
between harassment and assault. Most reasonable people 
would agree that there is a significant difference between, 
say, offensive comments and rape. Making someone 
feel uncomfortable is very different from violating their 
person.

There is also a conceptual difference between unwanted 
conduct (where the act is seen from the perspective of the 
recipient), and the crime of rape (where the focus is on 
the accused’s state of mind, and whether his belief in the 
complainant’s consent was reasonable).

The concept of sexual harassment is an import from 
employment law. The feminist law professor Catharine 
MacKinnon  pioneered this concept in the 1970s, 
arguing that it constituted a form of sex discrimination. 
It encompassed two types of harassment: “quid pro 
quo” harassment, which means making sexual demands 
of employees in return for advancement; and hostile 
workplace environment harassment.  In 1986, the US 
Supreme Court held in Meritor Savings Bank v. Vinson 
106 SCt 2399, 477 US 57, that an employee’s consent to 
a sexual liaison was not relevant to the issue of whether 
sexual harassment had occurred: rather, the question was 
whether the behaviour complained of was “unwelcomed.” 

That same year, UK courts began to acknowledge 
workplace harassment as a form of actionable sex 
discrimination, after the successful appeal in Porcelli 
v. Strathclyde District Council [1986] IRLR 134. That 
concerned a school laboratory technician, who claimed 
that two male colleagues had targeted her and made her 
life a misery. She lost at first instance, as the tribunal 
found that her sex was not germane to her treatment. But 
the Court of Session ruled that she had been subject to 
less favourable treatment on the grounds of her sex.

The European Community caught up with Directive 
2002/73/EC, which amends the 1976 Equal Treatment 
Directive, which governs access to employment and 
working conditions. Article 2 of the Amended Directive 
included express definitions of harassment and sexual 
harassment as follows:

–  harassment: where an unwanted conduct related to the 
sex of a person occurs with the purpose or effect of violating the 
dignity of a person, and of creating an intimidating, hostile, 
degrading, humiliating or offensive environment, 

–  sexual harassment: where any form of unwanted verbal, 
non-verbal or physical conduct of a sexual nature occurs, with 
the purpose or effect of violating the dignity of a person, in 
particular when creating an intimidating, hostile, degrading, 
humiliating or offensive environment. 

Importing this regulatory apparatus wholesale into an 
adult educational setting is not entirely straightforward.  
The workplace environment is one where employers and 
employees may reasonably expect that people will set 
aside their sexuality, and get on with the job in hand.  
It is, thankfully, rare for employees to commit serious 
assaults. In the university setting, a similar expectation 
would apply to the pedagogic relationship, which should 
not be diverted by romantic undercurrents, or baser 
impositions. 

But where students themselves are concerned, the 
whole of university existence could be said to present one 
vast dating opportunity.  Students expect to socialize, to 
strike up friendships and erotic relationships, and even 
to find their lifelong partner or spouse. As the European 
Court of Human Rights held in Niemietz v Germany 
(1992) 16 EHRR 97, “Respect for private life must also 

In 50% of cases, the respondents 
identified that the perpetrator was 
drunk. A further 19% were unsure.  
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comprise to a certain degree the right to establish and 
develop relationships with other human beings.”

Of course, universities should have codes of conduct, 
setting out minimum standards that students are 
expected to adhere to.  There are many forms of potential 
misconduct that can arise in an academic setting: 
plagiarism being an obvious one. It’s also reasonable to 
make clear that students who commit serious breaches of 
the law are likely to find their academic careers coming 
to an abrupt halt.

But the NUS’ insistence on sexual consent education 
workshops as part of student induction is founded on 
an odd premise. The fact is that most people do not go 
to university. Are we to assume that students are less 
law-abiding than everyone else?  Or is the NUS’ real 
motive to create a kind of enlightened élite, less likely to 
commit sex offences compared to the hoi polloi?

The percentage of men who commit sexual offences 
is small, relative to the male population as a whole. As 
Kitchens pointed out in her article, by the time male 
students reach college, most will grown up with the idea 
of respect for women as the norm.  An hour in a Good 
Lad class is unlikely to deter the few who do not respect 
women. Such a programme can be seen as part of a wider 
official tendency to seek to micro-manage people’s personal 
lives, seemingly on the basis that adults cannot be trusted 
to obey the law and not harm others. This in turn reflects a 
rather bleak and negative view of humanity. 

The recent case of Ramey v. University of Oxford 
highlights the difficulties in practice when universities 
are called on to police students’ private lives. Ramey was 
a graduate student, who reported in 2011 that a student 
had raped her. The prosecuting authorities decided not 
to charge the alleged offender. Ramey then complained 
that the University did not have an adequate anti-
harassment policy.  By the time the University published 
an up-dated policy in 2014, Ramey had returned to 
the USA. The High Court refused her permission to 
judicially review the new policy, concluding that she 
lacked the necessary legal standing. The Equality and 
Human Rights Commission funded Ramey’s case.

It’s unclear what Ramey hoped to achieve, but such 
litigation in the civil courts suggests a new legal trend of 
trying to hold institutes of adult education to account for 
the acts of others.  It would be very unfortunate if British 
universities started to emulate developments in America 
where, Kitchens says, universities now seek to resolve 
allegations of sexual misconduct via “campus judicial 
panels informed by rape-culture theory,” and due process 
for an accused is virtually non-existent. The result has 
been a rash of lawsuits by male students claiming that 
their careers have been damaged. If this trend does take 
off in the UK, the courts here are going to be busy.  

Barbara Hewson is a barrister at 1 Gray’s Inn Square. Her views here are 
personal. 
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Committing Criminal Acts When 
Sleepwalking
Preface
The current law on automatism and insanity, is it time to review 
the law?

Contributor
Ramya Nagesh 

A phenomenon that is almost certain to both capture the 
intrigue of the general population, and to throw into stark 

light the flaws with the current law on automatism and insanity, 
is that of committing criminal acts whilst sleepwalking. The use 
of sleepwalking as a defence is not as rare as practitioners may 
assume at first blush. In 2012, Zack Thompson initially claimed 
he was sleepwalking when he raped a 17-year-old holidaymaker 
in Portugal (he pleaded guilty after his claims were disputed by 
psychological evidence). In 2009, Brian Thomas claimed he was 
sleepwalking when he strangled his wife as she slept; the jury 
were subsequently directed to acquit him. In 2007, David Pooley 
was acquitted of rape after a jury found, by sleepwalking at the 
time, he was in a state of non-insane automatism. Only a few 
years earlier, in 2005, Jules Lowe was found not guilty by reason 
of insanity for murdering his father, in an attack comprising 90 
injuries, whilst sleepwalking. Against this background, it is, 
then, useful for criminal practitioners to be aware of the issues 
that arise when a defendant claims that he or she committed the 
relevant acts when asleep and oblivious. 

Sleepwalking in General
It is estimated that between  one per cent to five per cent to of 
the population sleepwalk. Whilst the popular conception of 
the sleepwalker may be that of a person who wanders around 
the house in a zombie-like trance, medical evidence suggests 
that the sleepwalker is actually able to perform more complex 
tasks. These can include unlocking the front door of the house 
and walking outside, navigating objects and even driving long 
distances. However, whilst sleepwalking itself is likely to recur 
in a person prone to it, there does not appear to be a reported 
case of a person being brought to court more than once for an 
otherwise criminal act committed whilst sleeping. Sleepwalking 
can be treated through lifestyle changes and sometimes by 
medical intervention (National Sleep Foundation).

The Courts’ Approaches to Sleepwalking
There is no real dispute that sleepwalking is a form of 
automatism; the issue is whether it is to be characterized as 
insane automatism, with the disposal options that such a verdict 
offers, or simple automatism, resulting in an outright acquittal.

Approaches have differed between the United Kingdom and 
other Commonwealth jurisdictions. In Canada, one of the most 
established precedents is that of Parks [1992] 2 SC 871. The 
defendant in that case was a man with a history of sleepwalking. 
One night, he rose from his bed, left his house and drove 
23km to his parents-in-law’s home. Once there, he attacked 
his parents-in-law with a kitchen knife, leaving his mother-in-
law dead and his father-in-law badly injured. The trial Judge 
considered that, on the evidence, the defendant’s sleepwalking 
was properly characterised as simple automatism. The defendant 
was acquitted. Appeals by the prosecution to the Court of 
Appeal and the Supreme Court of Canada, on the basis that 
sleepwalking was properly characterised as a form of insane 
automatism, were dismissed by both higher courts. 

The Supreme Court considered the possibility of recurring 
danger and whether the condition stemmed from internal 
factors (in which case it should be treated as insanity) rather than 
external factors. The Court held that there was, on the evidence, 
no likelihood of recurring violent sleepwalking. As for the 
second factor, it considered that this was of limited assistance in 
characterising sleepwalking, as the distinction between internal 
and external causes is blurred during sleep, and certain external 
factors may have a completely different effect on a sleeping 
person than on someone who is awake. 

The approach in the UK, however, has been at odds with that 
of our Canadian counterparts. Key in this is Burgess [1991] 2 
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QB 92. The appellant in that case had been tried on a count of 
grievous bodily harm (s.18 of the Offences Against the Person 
Act 1861), having attacked a friend whilst she was sleeping. 
In his defence, he raised automatism, on the basis that he was 
asleep at the relevant time. The trial Judge ruled that the only 
defence raised was that of insane automatism; accordingly, 
the appellant was found not guilty by reason of insanity. He 
appealed against the Judge’s ruling. 

The Court of Appeal (Lord Lane CJ, Roch and Morland 
JJ) dismissed the appeal. The definition of insane automatism 
continues to find its root in the M’Naghten Rules – namely that 
the accused was, at the time of committing the act, labouring 
under such defect of reason, from disease of the mind, as to not 
know the nature and quality of the act he was doing, or as not 
to know that what he was doing was wrong. 

Lord Lane CJ stated that “disease of the mind” is distinct 
from “disease of the brain”; “mind” is used in the ordinary sense 
of the mental faculties of reason, memory and understanding. 
If the effect of the disease is to impair these faculties so severely 
as to have the consequences set out in the M’Naghten Rules, 
then it does not matter whether the aetiology is organic or 
functional, whether it is permanent or transient, provided that 
it subsisted at the time of the act (applying Sullivan [1984] AC 
156 and Kemp [1957] 1 QB 399). This may find itself at odds 
with the medical interpretation of insanity; indeed, Lord Lane 
CJ observed, at 97:

“What the law regards as insanity for the purpose of 
these enactments may be far removed from what would be 
regarded as insanity by a psychiatrist”.

As for the importance of a risk of recurrence, Lord Lane CJ, 
at 99, acknowledged that if there is danger of recurrence, that 
may be a reason for categorising the condition as a disease of the 
mind, but considered that absence of such danger is not a reason 
for saying the condition cannot be a disease of the mind. In 
this case, on the evidence, it was possible that the sleepwalking 
would recur, the disorder was medically considered to be 
internally caused and treatment in a hospital was recommended. 
On the evidence in that case, then, the trial Judge had been 
correct in his ruling.

The approach in Burgess has been applied and departed 
from in subsequent trials. In 2005, in Robert Lowe’s murder 
trial at Manchester Crown Court, the jury returned a verdict 
of not guilty by reason of insanity after hearing evidence that 
the defendant was sleepwalking when he murdered his father. 
However, in 2007, David Pooley was acquitted of rape on the 
basis of non-insane automatism due to being asleep at the time.

In 2009, Brian Thomas faced and avoided a finding of not 
guilty by reason of insanity when the prosecution, who had 
initially sought a verdict of insane automatism, decided not 
to offer further evidence during the trial and the trial Judge 
directed a simple acquittal. 

Discussion: Insanity, Non-insane Automatism or 
Something Else?
The varying approaches to sleepwalking by the courts in the 
UK and Canada starkly highlight flaws in the current laws 
governing insanity and automatism. Neither label appears 
satisfactory when applied to sleepwalking. On the one hand, 

the medical description of sleepwalking as caused by internal 
disposition, liable to recurrence and responsive to hospital 
treatment, makes it desirable and suitable that sleepwalking be 
a legal insanity. 

On the other hand, there is a stigmatic and ‘common sense’ 
difficulty in labelling sleepwalking as legal insanity. The desire 
not to be labelled “insane” could make a defendant reluctant 
to pursue a line of defence that leads to such an outcome. 
Furthermore, neither the popular nor medical understanding of 
insanity accord with the popular or medical understanding of 
sleepwalking. Given the need for the law to be seen to be just, as 
much as to actually be just, such a lack of clarity is undesirable.

On July 23, 2013, the Law Commission published its 
proposals for amendments to the existing laws governing 
insanity and automatism. Interestingly, the Commission 
considered that the policy behind the case law has been the 
desire to curb recurrent danger and, given the disposal options 
attached to a finding of insanity, as opposed to the straight 
acquittal attached to simple automatism, recurrence has proven 
an important factor in determining whether an act is one of 
insane automatism. Broadly, although there was little evidence 
of a practical problem in the operation of the insanity and 
automatism defences, there was evidence of legal representatives 
expressing reluctance to suggest the insanity defence to 
their clients, due to the associated stigma. Furthermore, the 
Commission noted concern that the legal term ‘insanity’ is out 
of step with the present practice of psychiatry.

The Law Commission has proposed to tackle the problems 
with the existing situation by abolishing the current defence 
of insanity, and replacing it with a defence of “not criminally 
responsible by reason of recognized medical condition”. The 
evidential burden would be on the defendant, with the burden 
on the prosecution to disprove the defence once raised. The 
Commission opines that all cases currently categorized as 
“insanity” would be likely to fall within the new defence. This 
would, demonstrably, include sleepwalking.

The Commission’s proposals would appear to be far more 
satisfactory than the existing situation. The phrase “recognized 
medical condition” does not carry with it the same stigma 
as “insanity”. It also allows flexibility to adapt to changing 
medical understanding of various conditions, and so brings 
the legal approach more in line with both popular and medical 
understanding of certain conditions. In addition, the approach 
of the courts would be simple, transparent and easy to grasp for 
both the layperson and the practitioner. 

Conclusion
For some time, the treatment of those who commit otherwise 
criminal acts whilst sleepwalking has been a cause of debate 
and concern. Whilst long accepted that sleepwalking must 
form a sort of automatism, neither simple automatism nor 
insane automatism have proven a completely satisfactory fit, 
and it is interesting that Canada and the UK have adopted such 
different stances. It remains to be seen what will become of the 
Commission’s proposals. Until such time, practitioners would 
do well to familiarize themselves with the potentially complex 
issues that arise when acting in a case involving a sleepwalking 
defendant.  

No 5 Chambers
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Preface
The FOI requests showing increase enforcement

Contributors
André Bywater and Jonathan Armstrong 

The last few months have seen a rise in successful 
enforcement of the UK Bribery Act 2010.  The most 

high profile recent Bribery Act 2010 prosecutions have 
been brought by the Serious Fraud Office (SFO) using 
its powers to investigate and prosecute in this field.  The 
SFO have concentrated on serious cases often involving 
bribery internationally. We have written previously on 
recent SFO successful bribery prosecutions here and 
here and also on other issues including the SFO’s annual 

report last year here.

The Role of the CPS 
Perhaps less well-known, is the fact that, in addition to the 
SFO’s prosecutions, the Crown Prosecution Service (CPS) 
has also been active. The CPS is the main governmental 
public prosecuting agency that conducts criminal 
prosecutions in England and Wales.  The CPS also plays 
a role in the enforcement of the UK Bribery Act 2010 
through the criminal courts.

The First Prosecutions Under the Bribery Act 
2010 from the CPS
The CPS in fact brought the very first prosecution under 
the UK Bribery Act 2010. This was against a Munir Patel, 
who somewhat ironically was a clerk at a magistrate’s court, 
and who took a £500 bribe in exchange for not putting 
details of a traffic summons on a court database - he was 
caught on film in a tabloid newspaper sting operation. 
He pleaded guilty to bribery, and, misconduct in office 
and was sentenced on 11 November 2011 to three years’ 
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Banks on Sentence – 
A Review
Robert Banks. Vols 1 & 2  
(2015, 10th Edition)                    
ISBN:  9780957197787. Price £106 print 

Banks on Sentence has now become an indispensable tool for 
any lawyer advising a client as to the possible consequences 

of proven allegations against them.
The logical and practical presentation of material sits 

effectively within two volumes and the accessible layout ensures 
that there is no excuse for getting the tariff ranges wrong.

There are some significant changes in the new edition, 
as it grapples with the growth in sexual and historical 
cases taking in the new Criminal Behaviour Order and 
Sexual Harm Prevention Order in the same confident way 
it incorporates the Criminal Justice and Courts Act 2015 
and the Serious Crimes Act 2015.

The pages of the new edition must be hardly dry as 
some of the changes tackled in the work were introduced 
shortly before Parliament was dissolved for the May 
election. This of course means that the shelf life of material 
contained in both volumes will be considerably enhanced, 
an essential consideration for anyone investing in frontline 
texts.

Time has flown since the first edition of Banks and we 
find ourselves amazingly in its 10th edition, complete with 
apps for iPads and Windows 8 devices. Here’s to the next 
10 years.  JCQC

imprisonment for bribery and six years’ imprisonment for the 
misconduct offence.  His sentence was reduced in 2012 on 
appeal to four years.

In what is believed to have been the second case 
prosecuted under the UK Bribery Act 2010, in a case only 
reported locally, a Mawia Mushtaq took a driving-test with 
a local council official in order to become a licensed tax-
driver, but, upon being told by the official that he had failed 
the test offered the official £200 and then £300 to change 
the test result. He was convicted by a jury and sentenced 
on 4 December 2012.  He was sentenced to two months’ 
imprisonment, suspended for 12 months, along with a two-
month 18:00-06:00 curfew order. Although the local council 
were instrumental in bringing the prosecution about it is 
understood that the CPS actually undertook the prosecution.

In 2013, the CPS also prosecuted a Chinese 
postgraduate student, Li Yang, in a well-publicized case. 
Mr. Yang attended a UK university but failed to pass 
his dissertation by a few marks and offered his professor 
£5,000 in cash, which was refused.  As Mr. Yang was 
putting the cash away a loaded air pistol fell out of his 
pocket. He pleaded guilty to bribery and possessing an 
imitation firearm and was sentenced on  April 23, 2013 to 
12 months’ imprisonment and also ordered to pay £4,800 in 
prosecution costs.

All three of these cases went to the Crown Court, the 
higher criminal court in the UK.

What else has the CPS done to Enforce Bribery Act 
2010?
We thought it would be interesting to know just how many 
bribery prosecutions have actually been brought by the CPS. 
We therefore made a request under the UK’s Freedom of 
Information Act 2000 to the CPS asking the number of 
prosecutions brought by the CPS before the Magistrate’s 
Courts and the Crown Courts in England and Wales under 
the Bribery Act 2010 between its entry into force on July 1, 
2011 and the end of February 2015, or whichever was the 

most recent date for which information was available, for 
the following four offences: Section 1 - Offences of bribing 
another person; Section 2 - Offences relating to being bribed; 
Section 6 - Bribery of foreign public officials; and, s.7 - Failure 
of commercial organizations to prevent bribery.

The CPS’s response was that they have instituted criminal 
proceedings before the courts in 16 cases under the Bribery 
Act 2010 during the period  July 1, 2011 to the end of 
February 2015. Their records indicate that 13 prosecutions 
were brought under s.1 of the Act and two were brought 
under s.2 of the Act. Apparently the file on another case was 
not located and might have been destroyed in accordance 
with standard CPS retention and destruction policy, and as a 
result the CPS do not know under which section of the Act 
the prosecution was brought. The CPS did not indicate either 
whether these cases went to the Crown Court level.

The fact that no s.6 proceedings have been brought 
indicates that the CPS’ focus is most likely to be just 
on domestic bribery. It is also interesting that no s.7 
proceedings have been brought as this is also understood 
be the case with the SFO, at least so far and with regard to 
knowledge that is currently available in the public domain.

Conclusions
Whilst the number of CPS prosecutions brought so far may 
seem to be modest, this is no real surprise given the length of 
time anything but the simplest bribery case will take to reach 
trial.  It is clear that although the CPS’ bribery enforcement 
activities are not receiving as much attention as those of the 
SFO, the CPS are active.  The figures demonstrate that the 
prosecution of domestic bribery is not a dead letter. In addition, 
the possibility of enforcement means that every business 
large or small will need to take its anti-bribery compliance 
responsibilities seriously. 

Jonathan Armstrong, Cordery, Partner  
André Bywater, Cordery, Principal Adviser – European Regulatory 
www.corderycompliance.com
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Funding and the Criminal Bar
Preface
The future of legal representation

Contributor
Dan Bunting

As everybody awaits how the new team at the MoJ will 
move forward in relation to legal aid, not just in terms of 

whether (or, more likely, what) further cuts will be proposed 
to the funding regime, but whether or not dual contracts 
come in, the MoJ chalked up the first victory of the new 
Parliament. The Court of Appeal overturned (Re K & H 
(Children) [2015] EWCA Civ 543 - http://www.bailii.
org/ew/cases/EWCA/Civ/2015/543.html), the solution of 
Munby J (as endorsed by HHJ Bellamy in the actual case 
before the court) to the gap in funding left by LASPO, when 
he directed that the costs of the legal representation of an 
unrepresented father be borne by Her Majesty’s Court and 
Tribunal Service.

The background was a fact finding hearing concerning an 
allegation of sexual abuse against the father’s step-daughter 
(‘Y) as a precursor to a decision on contact with his natural 
children (Y’s half-siblings). Y was required to give evidence 
for this hearing and, for obvious reasons, it was inappropriate 
for the father to cross-examine her. As he could not afford 
a lawyer, the only possibility was that the Judge question Y, 
which he had felt was inappropriate.

Although not directly applicable to criminal proceedings, 
it is obviously an important judgment that will have 
implications as to the approach of the courts generally in 
future. For those hoping that the court would seek to create 
something akin to an “interests of justice” failsafe, they were 
disappointed. 

The Court of Appeal held that LASPO was a complete 
code and so could not be extended to cover this application. 
The fact that there were specific provisions in Prosecution of 
Offenders Act for s36 orders in criminal proceedings, but not 
civil, was a further reason for this conclusion.

There was no breach of art.6 (or art.8) in this case as 
the court concluded that it would be possible for the Judge 
to question Y breaching the fairness of the proceedings. 
The position in relation to other cases where expert cross-
examination may be required was reserved. For this 
eventuality, the court said that: “consideration should be given 
to the enactment of a statutory provision for (i) the appointment 
of a legal representative to conduct the cross-examination and 
(ii) the payment out of central funds of such sums as appear to be 
reasonably necessary to cover the cost of the legal representative”. 

Past experience would show that this is unlikely to be 
something that will be taken up with enthusiasm by the new 

Lord Chancellor. It may be that this is not the last time that 
this issue will trouble the courts. But, as one door closes on 
legal aid, does another one open? 

What the more old fashioned of us would call the crime 
of champerty, others would call an ‘innovative funding 
arrangement’. The funding of litigation, for profit and for 
public interest grounds, is continuing apace. 

Joshua Rozenberg reported in the Guardian about one 
company, Harbour Litigation Funding, that state they have 
over £400mof funding to ‘invest’ in potential lawsuits – 
providing not just the funding for the legal costs of bringing 
it, but also to cover the defendant’s costs if the case loses. 

A slightly less mercenary approach is given by 
“CrowdJustice” – a crowdfunding website for public interest 
litigation. Here, members of the public are invited to pay a 
small amount to cover the legal costs of a “worthy” piece of 
litigation (as an example, on the front page, there is the case 
of an alleged BP whisteblower who is engaged in litigation in 
the High Court). 

Even if successful, you won’t get your money back (unless 
you put in more than a thousand pounds) – generally, any 
costs recovered will go to the Access to Justice Foundation. 
This is similar in nature to the funding used for the recent JR 
of dual contracts.

Neither of these will feature in crime of course (although 
it may be in certain criminal related matters such as the 
contracting JR). But it does open up the Government’s mind 
to possible new ways of funding criminal legal aid (topping 
up being one example) if the Government want to get 
creative at the same time as making savings. 

Barrister, 2 Dr Johnson’s Buildings. www.2drj.com
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