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The Editor

John Cooper

It is customary at the end of the
year to look back as well as forward.
I hope you agree that this has
been another successful year for
the CBQ, which has developed
over the past year or so from an
informative broadsheet to an accessible and useful magazine. The
quality of contributors continues
to be of the highest standard and this last issue of the year is no
exception.
Our cover article is on the topical issue of assisted suicide and
we are thrilled to have a piece from Lord Brennan on this matter.
Accompanying this feature we have a range of pieces, from international criminal law right through to the history of the oath. Once
again I am sure you will find this an enjoyable read.
As we look forward to the New Year, I would anticipate a number
of important developments in the field of criminal law. In addition
to the welter of legislation contained in the Coroners and Justice
Act, look out for new guidelines and procedures upon the calling
of expert evidence in criminal trials. The Law Commission, headed
by Professor Jeremy Horder, will imminently produce their recommendations upon the calling of experts. Many believe that we
should adopt a form of vetting procedure undertaken by advocates
and the trial judge in advance of an expert being called in a case.
Based upon the American authority of Daubert the court, if appropriate, would rule upon the competency of a potential expert
based on matters which would include peer reviews, published
papers and general experience. We will wait with anticipation as to
what the Law Commission recommend.
Of course, the DPP will be responding to consultation upon
guidelines relating to assisted suicide and it will be fascinating to
see how the prosecution authorities intend to deal with this difficult issue.
Finally, as we approach an election year, we might expect a few
more directives upon sentencing, the first of which has recently
been flagged by the government, that anyone accused of violence
using a knife should face 25 years.
It looks like a busy year ahead.

John Cooper
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Paul Mendelle Q.C.

Legal aid reforms
“Nobody Said It Was Easy” sang Coldplay and in the dog days of
summer, with the chairmanship a mere 11 days away, I had the
feeling I knew exactly what they meant. On August 20, the Ministry
of Justice (MoJ) issued the ominously titled “Legal Aid Funding
Reforms”.
We all know that when a consultation paper talks of reforms it
means cuts and this one was no exception, but cuts of up to 23 per
cent are not merely unjustified, they are thoroughly unprincipled.
In the Looking Glass world of government, the CBA’s own evidence
to the Justice Select Committee about the unacceptable disparity
between prosecution and defence fees was turned on its head to
become the justification for dragging defence fees back to where
they were a decade ago pre-Carter.
The paper lacked any detail as to how the figure of 23 per cent
had been calculated or where and how the cuts were to be achieved.
In correspondence with the Legal Aid Minister, Lord Bach, and in a
subsequent meeting on November 9, he conceded that 23 per cent
was wrong and the correct figure is nearer 18 per cent. He also
clarified that this paper was consulting on the principle of cutting
criminal legal aid and that a second paper would be issued setting
out the details of the reductions. We don’t know when that will be
issued but Lord Bach agreed there would be a full three-month
consultation period, so it seems no changes can be imposed before
about February 2010.
The government has reneged on the Carter agreement reached a
mere two years ago that provided the first increase in AGFS fees for
10 years, 10 years that had seen the value of those fees so eroded
by inflation that the agreement was not so much an increase as a
reduction in the loss of value. Now these proposed cuts threaten to
wipe out even that modest gain.
These cuts will drive people from the publicly funded criminal
bar, and prevent others coming to it; indeed many believe they
are designed to do just that. But if that is the goal, this is a crude,
haphazard and irresponsible way to go about it. It will not weed out
the weakest and worst, leaving the best behind; quite the contrary,
many of the best will be forced to leave publicly funded crime or
even the Bar as they cannot ply their trade at these rates.
What about young people from backgrounds disadvantaged by
ethnicity or economic circumstances or both, who have struggled to
come to the profession burdened with debt of tens sometimes scores
of thousands of pounds? What will happen to the diversity of our
profession, and in due course the diversity of the bench, if only those
wealthy enough to support themselves can afford to come to the Bar?
It’s not just the young Bar that will be hurt. A great many
barristers of 10–15 years’ call who have become established to a
reasonable degree, and who would like to begin to enjoy some of
the benefits of the hard work and long hours that the public never
sees and the politicians choose to ignore, will struggle desperately
to meet their financial commitments if these cuts are railroaded
through.
If these dedicated, hard working and experienced advocates
are driven out, then the quality of the profession will fall and the
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criminal justice system will suffer, not immediately and not noticeably at first, but over time and inevitably; and the longer and more
sustained the process, the greater that damage and the harder it
will be to remedy, if it is ever capable of being remedied: some skills
once forgotten can never be re-learned; if there aren’t experienced,
skilled advocates teaching their pupils how to do the job properly,
how will they be able to train those who come after them?
And who will care? Not the government if all it worries about
are the short-term financial implications of its policies and its own
survival beyond next year. Not the public that believes we are all
fat cat lawyers paid far too much to defend the guilty and prevent
them getting the prison sentences they deserve.
Who will care about this system if we don’t, who will fight for
its preservation if we don’t? So we are fighting for our incomes, of
course we are, perhaps first and foremost we are, but it is not just
about money, we are also fighting for the value of a criminal justice
system that we believe in and that we want to preserve.
The CBA is taking a very active role in this fight. You will already
have received our action packs urging you to write to your local
M.P.s and take other action. We held two successful meetings with
the LCCSA in London on October 13, and with the CLSA in Manchester on October 23. Our written response to the paper is on our
website and we are arranging meetings between London M.P.s and
their constituency barristers and solicitors.

VHCCs
You will recall that the Advocates’ scheme in the first consultation
paper issued in December 2008 was rejected by the Bar. The LSC
and MoJ therefore agreed with the Bar Council’s suggestion that an
Advocates’ Sub Group should design a bespoke GFS acceptable to
the Bar and other advocates. After many months of careful work
in close conjunction with the MoJ’s own analyst, we delivered the
scheme to the LSC in September. This scheme, called “GFS Plus”,
enjoys the support of not only the Law Society and the Solicitors
Association of Higher Courts Advocates but, in theory at least, the
LSC itself.
However, it seems that the LSC did not itself have sufficient accurate data against which to test GFS Plus. The Bar helped the LSC
to gather some fresh data earlier this year and the respected economist and statistician Professor Martin Chalkley analysed that data
and indicated that it was sufficiently robust to demonstrate that
GFS Plus was a workable scheme within the MoJ’s cost envelope.
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However, because of the lack of a large enough dataset, the LSC
declined to include GFS Plus as an option in the consultation paper
that was due to be issued on November 23, and relegated it to an
Appendix. Even so, both the LSC and the MoJ agreed the structure
of GFS Plus was sound and the LSC agreed to collect fresh data to
quantify the variables. This we were told would take no more than
four months so GFS Plus would have been available for consultation before July 2010.
The final version of GFS Plus was delivered on November 11,
but a mere two days later we were stunned to learn that the MoJ
had decided, at the very last minute, to include another option in
the paper, an extension of RAGFS to 60 days, the same RAGFS that
it proposed in its August paper to cut by up 23 per cent (now 18
per cent).
Space is limited but the major advantages of the proposed GFS
Plus over the present AGF and VHCC schemes are that it:
• simplifies categorisation but still takes account of the defendant’s role and the seriousness of the case;
• pays for unused material and conferences;
• makes regular stage payments pre-trial;
• makes daily payments during the trial that include not just a
refresher but other preparation, at rates consistent with the
pre-trial preparation rates.
And all without having to deal with contract managers.
The Steering Group tasked with the design of a new VHCC
scheme was established in 2008 and for almost all of that time, the
Bar Council’s team has consisted of CBA members; indeed, for most
of this last year, it has been led by the CBA. We are thus especially
angered at this latest volte-face from the MoJ. It has wasted nearly
two years of our hard work and I know that many of you will feel it
shows we cannot trust the government to deal with us in good faith.

At the time of writing, we are due to meet Jack Straw on November 25 to discuss both this and the August paper and by the time
you read this, there will be an update on the website.

CPS advocacy and fees
The Director addressed our committee on 22 September. It was an
interesting meeting that sparked some lively debate and you will
find a full minute on the website. Our major concerns are the rates
and the use of in-house advocates and on neither of these issues
was there any good news.
The CPS is under pressure to cut its budget so while it remains
keen to re-model the profile of its fee structure to more closely
resemble AGFS, it is clear there is no more money in the pot.
The Director stands by his policy of recruiting in-house advocates and was not prepared to put a cap or quota on the amount of
work kept in-house. Some of you may recall that his predecessor
also addressed our committee in 2005 when he said he felt that
the increased use of CPS advocates was a modest move, and that
he would be surprised if they finally did more than 10 per cent of
contested work. Times change.
On October 22 the Chairman of the Bar, the circuit leaders and
I met with the Director and the Attorney-General. We have agreed
to resume what have been called the Chatham House talks and the
first meeting is on December 10. I hope we can make progress on
both these issues.
How does that song go? ... “No-one ever said it would be this
hard”.

Paul Mendelle Q.C.
Chairman

LETTER TO THE EDITOR
With respect, Sian Busby shares a common misconception about political assassinations, which are always state-sponsored (CBQ Issue
3). The trick is to work out which state, but that is an intelligence question, which turns on analysis and consideration of often illegally
obtained evidence, as opposed to the sort of limited fact-finding inquiry which might be conducted at Snaresbrook on a wet Wednesday.
Since Prussia was then pressuring England to drop tariffs against European grain imports (shades of the later EEC/EU) and was behind the recent attempts on the life of our dear Queen Victoria, after the German Prince Albert rejected attempts to force him in effect to
take over the Throne, it is reasonable to assume Prussia authorised the hit on Edward Drummond, as a shot across Sir Robert Peel’s bows.
It is unlikely Peel was the target, as his views were essentially pro-Prussian. There are fascinating parallels with the successful use of
the insanity defence to protect the attempted assassin of President Ronald Reagan in 1981, Intelligence agencies love using nutters, as
they provide great cover. For any intelligence analyst or specialist (barrister is only my day job) the question is always “whose nutter?”.
In the case of Sir Robert Peel I suggest M’Naghten was a Prussian nutter, although I entirely agree with Sian than he may not have been
a nutter at all.

Michael Shrimpton
Chambers of Michael Shrimpton
Aylesbury
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The reverse burden of proof—
how frayed is the golden
thread?

Paul Bogan

Paul Bogan unpicks this issue
There was a time when that bulwark of criminal law, the presumption of innocence, was at the forefront of the jurist’s lexicon.
“Throughout the web of English Criminal Law one golden
thread is always seen, that is the duty of the prosecution to
prove the prisoner’s guilt” said Viscount Sankey in 1935.1
When he suggested that “no matter what the charge or where the
trial ... no attempt to whittle it down will be entertained”’ he could
hardly have imagined the proliferation and breadth of statute law
doing just that.

Commonplace
Early provisions reversing the burden were often to be found in
statutes seeking to regulate activities potentially damaging to public health, such as the sale of alcohol and driving motor vehicles.
When charged with an offence of doing either without a licence,
the burden was placed on a defendant to prove that s/he had one.2
However, the vast increase in regulatory laws with their adjunctive
offences and the need to combat particular social evils has led to
the reverse burden of proof becoming commonplace.

European jurisprudence
Where “it shall be a defence to prove” an act or state of mind, its
literal meaning imposes the obligation on a defendant to discharge
the legal (persuasive) burden of proving it on a balance of probabilities. But the incorporation of the European Convention of
Human Rights into English Law has given arguments about that
status a new and vigorous lease of life.
“Everyone charged with a criminal offence shall be presumed
innocent until proved guilty” states art.6(2). If infringed unjustifiably, its effect on a defence has been to place only an evidential
burden on a defendant, who is thus required evidentially to raise
the issue (possibly for example in an interview) rather than prove
its substance. Once raised, the burden reverts to the prosecution to
disprove the defence to the normal criminal standard.
How then, in the absence of authority, is one to know whether
a particular defence places a legal or evidential burden on a defendant? The answer is far from straightforward as many appellate
cases show. Indeed a different outcome is quite possible in respect
of the same defence when applied to different offences within the
same statute.3 Moreover compliance with art.6(2) may demand an
evidential burden in relation to one element of a statutory defence
and a legal burden to another element of the same defence.4
1 Woolmington v DPP (1935) A.C. 462.
2 R. v Edwards [1975] Q.B. 27. See s.101 Magistrates’ Court Act 1980,
which shifted the burden of proof to a defendant who relied upon an
“exception, exemption, proviso, excuse or qualification”.
3 Attorney General’s Reference No.1of 2004 [2004] 2 Cr.App.R. 424.
4 R. v Makuwa [2006] 1 W.L.R. 2755.
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Through a maze of quite different offences and defences,
distinguishing and dissenting judgments, it is possible to detect
a common, if not golden, thread in discerning whether a reverse
burden infringes art.6(2) and should accordingly mutate from legal
to evidential.
1.
As a matter of statutory interpretation what is the plain and
ordinary meaning of the provision? Does it impose a legal
(persuasive) burden?
2.
If the defence imposes a legal burden can the infringement
of art.6(2) be justified? It should be noted that whereas
the right to a fair trial is absolute; the presumption of innocence is not. Article 6(2) “requires the state to confine
[presumptions of fact or law] within reasonable limits which
take into account the importance of what is at stake and
maintain the rights of the defence”.5
3.
In deciding whether the infringement can be justified the
principal considerations are:
(a) What is the nature of the threat that the provision is
designed to avoid or combat?
(b) What elements of the offence have the prosecution to
prove before the burden is transferred?
(c) Is it likely to be difficult for the prosecution to prove
the matter the burden of which is transferred?
(d) How onerous is the burden on the defendant? Is it
likely to be difficult for him/her to prove the matter?
Is it within his/her own knowledge?
(e) What is the penalty for the offence or, in effect, for the
failure to discharge the burden?
(f) Is the transfer of the burden within reasonable limits
and/or a proportionate and reasonable response to
the threat?
4.
If the provision cannot be justified and thus infringes
art.6(2), can it be “read down” in accordance with s.3 Human Rights Act 1998 to give effect to that article? If not, a
certificate of incompatibility will be appropriate.
The following paragraphs set out reverse burden decisions on particular offences and defences, listed for convenience under general
offence types. They are a non-exhaustive digest of those cases in
which art.6(2) issues have been canvassed. When considered against
the criteria set out above, they may serve to illustrate whether other
statutory provisions, not yet the subject of appellate litigation, are
likely to be treated as imposing a legal or evidential burden.

Terrorism
In Attorney General’s Reference No. 4 of 2002 6 the defendant was
accused of membership of a proscribed organisation contrary to
5 Salabiaku v France 13 EHRR 379, followed by Hoang v France 16 EHRR
53. See also R. v Sheldrake; Attorney General’s Reference No.4 of 2002
[2005] 1 A.C. 264 for a review of European Jurisprudence.
6 [2005] 1 A.C. 264.
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s.11(1) of the Terrorism Act 2000. The defence in s.11(2) required
him “to prove ... that the organisation was not proscribed on the
last ... occasion on which he became a member ... and that he has
not taken part in the activities of the organisation at any time while
it was proscribed.” Although the offences were directed towards
the legitimate end of deterring people from becoming members
of such organisations and taking part in their terrorist activities,
Lord Bingham noted the extraordinary breadth of the provision
citing a series of instances, such as joining the organisation before
proscription or joining without knowing of its proscription, which
might render a person liable to conviction when guilty of no conduct which could reasonably be regarded as blameworthy. There
may be very great difficulties in proving non-participation in the
activities of an organisation and the penalty for the failure establish
it is up to 10 years’ imprisonment. He concluded that there would
be a clear breach of the presumption of innocence and a risk of unfair conviction if the persuasive burden shifted to accused persons.
Accordingly, in order to comply with art.6(2) the section should be
read down so as to impose an evidential burden only.

knew he was in possession of a thing, and that the thing was in
fact a controlled drug. He could avail himself of s.28(2) by which
it was “a defence for the accused to prove that he neither knew of
nor suspected nor had any reason to suspect” that he possessed a
drug. The House of Lords held that despite the plain language of
the defence, in order to achieve compatibility with the European
Convention, it should be read down so as to impose an evidential
burden on the accused.

Murder
The defences of diminished responsibility and suicide pact in ss.2
and 4 respectively of the Homicide Act 1957, both of which reduce
murder to manslaughter, place a legal burden on the defendant. In
Ali v Jordan7 the Court of Appeal declared that the burden placed
on a defendant pleading diminished responsibility did not contravene art.6. In R. v Hendley8 the protection of the public against
murder disguised as a suicide pact and the evidence for such a pact
being within the knowledge of the survivor were decisive in the
court’s confirmation that the reverse legal burden was properly
placed on the survivor.

Official secrets
The defendant in R. v Keogh9 faced charges, contrary to ss.2(1) and
3(1) of the Official Secrets Act 1989, of making, as a Crown servant,
damaging disclosures without lawful authority. He had leaked a photocopied letter recording a meeting between the Prime Minister and
the President of the United States. Both offences allowed a defence
to a person who could “prove that at the time of the alleged offence
he did not know, and had no reasonable cause to believe, that the
... disclosure would be damaging”. The Court found a legal burden
would require him to disprove what, in effect, was a substantial
ingredient of the offence. It was far from fanciful to suppose that a
person could be found guilty where it was doubted that he had the
relevant state of mind, thus constituting a significant infringement to
the presumption of innocence. In its judgment the court found the
legal burden to be disproportionate, unjustifiable and incompatible
with art.6(2). The offences could operate effectively without the
imposition of a reverse legal burden and the defence would therefore
be read down to impose merely an evidential burden.

Drugs
In R. v Lambert10 the defendant faced a charge of possession of a
class A drug with intent to supply contrary to s.5(3) of the Misuse
of Drugs Act 1971. That requires proof only that the defendant
7 [2001] 1 Cr.App.R. 205.
8 [2004] 2 Cr.App.R. 424.
9 [2007] 2 Cr.App.R. 112.
10 [2002] 2 A.C. 545.
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It was recognised that in the context of the fight against drug
crime, the justification for interference with presumption of innocence had to be viewed against the fact that a guilty verdict could
be returned in respect of an offence punishable with life imprisonment even though a jury might consider it reasonably possible that
the defendant did not know that he was carrying drugs. In striking
a balance between the general interest of the community and the
rights of the individual, the House of Lords held that placing a legal
burden on a defendant was a disproportionate reaction to the difficulties facing the prosecution in proving intent in drugs cases.

Bladed article
A defendant may evade liability for having a bladed article in a
public place contrary to s.139 of the Criminal Justice Act 1988 if
able to prove that “he had good reason or lawful authority”. In L
v DPP11 it was held that there was a strong public interest in the
restriction of knives in public places and it was not offensive to the
rights of an individual to require the carrier to show that he had
good reason for doing so. Moreover, the reason would be something
within the knowledge of the carrier.

Insolvency and bankruptcy
In Attorney General’s Reference No.1 of 200412 the Court of Appeal was concerned with two offences under the Insolvency Act
1986: s.353(1), the failure to inform the official receiver of any
disposal of property and s.357(1), the disposal of property in the
period five years before the bankruptcy. To both (and other offences
under the Act) s.352 provides a defence to someone who “proves
that, at the time of the conduct constituting the offence, he had no
intent to defraud or to conceal his state of affairs”. On the question
whether the defence imposed a legal or evidential burden the Court
of Appeal arrived at different conclusions for each offence.
11 [2002] 1 Cr.App.R. 420. See also R. v Matthews [2003] 2 Cr.App.R. 302.
12 [2004] 2 Cr.App.R 424.

December 2009

The reverse burden of proof
In respect of the s.353(1) offence the court recognised the
public interest importance of ensuring that full disclosure of a
bankrupt’s assets was made. That information may well be known
only to the debtor and the imposition of a legal burden to show a
lack of intent was justified. By contrast, in the context of an offence
under s.357(1) the defence in s.352 imposed only an evidential
burden. The Court of Appeal found there to be an element of fraud
implicit in the offence. Moreover, the offence was very wide indeed,
applying to disposals long before bankruptcy when there may have
been no hint of insolvency. Indeed, nothing untoward at all need
be established for the offence to have been committed. The literal
construction imposing a legal burden of proving lack of intent was
unjustified, an infringement of art.6(2), and it was to be read down
to impose merely an evidential burden.

Immigration and asylum
In the appeals of R. v Navabi and Embaye13 the appellants had been
convicted of failing to have immigration documents establishing identity
and nationality, offences under s.2(1) of the Asylum and Immigration
(Treatment of Claimants) Act 2004. They sought to rely upon the
statutory defence provided by s.2(4) on proof, inter alia, of a reasonable
excuse for not being in possession of such a document. The legal burden

Witness intimidation
In the prosecution for witness intimidation contrary to s.51(1) of
the Criminal Justice and Public Order Act 1994, the defendant
must be proved to have harassed a witness or juror knowing that
the person is a witness or juror. Thereafter, a presumption of mens
rea operates in respect of an intention to obstruct the investigation
or course of justice “unless the contrary is proved”: s.51(7). In R.
v Crowley15 the Court of Appeal accepted that the presumption
went to the heart of the offence rather providing a special defence.
Nevertheless it held that the threat to the administration of justice
posed by such offences rendered it both justifiable and proportional
to impose a legal burden.

Trademarks
In R. v Johnstone16 The House of Lords considered “bootlegging”
offences. The defendant was accused of possession of pirated
CDs, alleged to bear a trademark without the consent of its proprietor, with a view to sale contrary to s.92(1) of the Trade Marks
Act 1994. A statutory defence was available in s.92(5) to a person
able “to show that he believed on reasonable grounds that the
use of the sign ... was not an infringement of the registered trade
mark”. It was decided (obiter) that despite the maximum penalty
for the offence being 10 years’ imprisonment, the placing of a
legal burden on the defendant was compatible with art.6(2). The
reasons were to be found in the public interest in ensuring that
those who trade in brand products are aware of the need to take
precautions against counterfeiting. Further, an accused’s state of
mind was within his own knowledge; there was a corresponding
difficulty in tackling such offences if the prosecution bore that
burden.

Protection from eviction

was held properly to fall on an accused because all relevant information
would be known to him and not to a prosecuting authority. Against the
need to maintain an effective immigration policy and the limited penalty
under the Act (a maximum of two years’ imprisonment on indictment),
there was no incompatibility with the Convention.
In R. v Makuwa14 the defendant travelled to the United Kingdom
on a false passport. In her defence to a charge contrary to s.3 of
the Forgery and Counterfeiting Act 1981 she relied on the statutory
defence in s.31 of the Immigration and Asylum Act 1999, which
exculpates a refugee who can show that, having come directly from a
country where his life or freedom was threatened, he presented himself to the authorities without delay, showed good cause for illegal
entry and made a claim for asylum as soon as reasonably practicable
after arrival in the United Kingdom. The Court of Appeal found that
in respect of the element of the defence requiring proof of refugee
status alone, the burden was evidential. Although a prospective
refugee was in the best position to know whether he fears persecution, it is likely to be difficult to have access to evidence which might
objectively establish whether that fear was well founded.
13 [2005] EWCA 2865.
14 [2006] 1 W.L.R. 2755.
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It is a defence to a charge of unlawful eviction contrary to s.1(2) of
the Protection from Eviction Act 1977 to prove a belief, with reasonable cause, that the residential occupier had ceased to reside at
the premises. In R. v Denton and Jackson17 it was held that the
defence was peculiarly within the knowledge of a defendant and
may be impracticable for the prosecution to prove. Thus the public
interest in the regulation of landlords’ conduct and the need to
deter the unlawful ejection of tenants from their homes rendered
the infringement of art.6 justified. The imposition of a legal burden
on the defendant was upheld.

Road traffic
A defendant facing a charge of causing death by careless driving
having consumed excess alcohol may seek to rebut a statutory
presumption that the proportion of alcohol present in his breath at
the time of the alleged offences was not less than that at the time
when the specimen was taken. The timing and quantity of alcohol
consumption are matters singularly within the knowledge of the
defendant. Accordingly in R. v Drummond18 it was held that the
interference with the presumption of innocence was justified and
no greater than necessary in meeting social evils which parliament
had sought, by legalisation, to minimise.

15 [2004[ 2 Cr.App.R. 424.
16 [2003] 1 W.L.R. 1736.
17 [2004] 2 Cr.App.R. 424.
18 [2002] 2 Cr.App.R. 352. See also R. v Sheldrake [2005] 1 A.C. 264.
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Health and safety
The Health and Safety at Work Act 1974 ss.3(1) and 33(1)
renders an employer guilty of an offence if he fails to discharge
the duty placed on him to ensure that employees are not exposed
to risks to their health and safety. An employer may avail himself
of the defence under s.40 by proving that it was not reasonably
practicable to do more than in fact was done to satisfy the duty.
The Court of Appeal in Davies v Health and Safety Executive19
held that the legal burden placed on the employer was justified,
proportionate and accordingly compatible with the European
Convention. It made that finding on the grounds that: the protection of employees under the Act was necessary to achieve the
social and economic purposes of the legislation; employers have
chosen to operate within a sector regulated by statutory controls;
the initial burden remains on the prosecution to show the existence of a duty and that the relevant standard of care has been
breached; the facts relied upon by the employer should be within
19 [2002] EWCA Crim 2949.

his knowledge; the prosecution would otherwise be in considerable difficulties if the burden was placed on it; and the defendant
does not face imprisonment for the offence.

Hunting
Section 1 of the Hunting Act 2004 makes it an offence to hunt a
wild animal with a dog unless the hunting is exempt. Conditions
contained in Sch.1 of the Act must be satisfied to fall within the
exemption. In DPP v Anthony Wright20 it was held that the imposition of a legal burden on a defendant “would be an oppressive,
disproportionate and unnecessary intrusion upon the presumption
of innocence in article 6 of the Convention”. Accordingly the burden was held to be evidential. By contrast, the defence in s.4 of the
Act, that of having reasonable belief that the hunting was exempt,
imposed a legal burden on a defendant.

Paul Bogan is a barrister at 23 Essex Street.
20 [2009] EWHC 105.

THE EUROPEAN COMMITTEE OF
THE BAR COUNCIL
The European Committee of the Bar Council is gearing up to represent
the interests of the profession, and the criminal bar in particular, once the
five-year “Justice, Liberty and Security” (JLS) work programme (to be
known as “the Stockholm programme”) is published in December 2009.
The programme is likely to include new measures on mutual recognition
and minimum procedural standards, and proposals for further measures
to combat illegal immigration, terrorism and serious organised crime. We
hope to carry a fuller report once the Stockholm programme has been
published. The European Committee can be contacted via its Chairman,
Michael Patchett-Joyce (michael.patchett-joyce@outertemple.com) or
the secretary to the Committee, Evanna Fruithof
(evanna.fruithof@barcouncil.be).

Criminal Bar Quarterly

8

December 2009

Anthony Arlidge Q.C.

Hung by the Neck
Until You are Dead
Anthony Arlidge Q.C. personally remembers the death penalty

When I came to the
Bar the death penalty for murder still
existed. I saw my
first capital case at
Chelmsford, where
I was marshalling
with Fred Lawton.
My stay there was
chiefly notable for seeing Anthony Scrivener and Martin Bowley get
dock briefs. There was, however, the case of a farm labourer who
had shot and killed his employer. In 1957 the defence of diminished
responsibility had been introduced as a defence to murder, to cover
those cases where an accused’s responsibility was substantially
impaired by mental illness. This defendant was simple. Sebag Shaw
was defending. Various psychiatrists were called to give their views
about the extent of the accused’s mental disability, though they
generally agreed that his responsibility was seriously reduced.
Eventually the Police Superintendent in charge of the case was
called.
Psychiatrists giving evidence in court was
a relatively recent development. Some oldfashioned judges regarded them as quacks. Fred
was more liberal, but I suspect nursed a quiet
scepticism about psychiatry.
“Superintendent, how long have you been in
the Force?” asked the judge.
‘Twenty five years, my lord.’
“Lot of men through your hands?”
“My lord.”’
“Good judge of men?”
“I hope so, my lord.”
“You saw a good deal of this fellow in the police
station. Did you think he knew what he was
about?”
There was a slight pause. Whatever the police
officer said was going to determine the case,
whatever the psychiatrists might say.
“No, my lord, as a matter of fact I didn’t.”
The jury’s verdict was not guilty of murder, but
guilty of manslaughter on the grounds of diminished responsibility.
Afterwards Fred said to me, “Sebag should have got hold of the
officer in advance and tested his views.” For all Fred knew he might
have done this and did not ask the question because he knew he
would get a dusty answer. The whole thing was pretty horrifying.
By the early 19th century there were over 200 crimes which
carried the death penalty. These included being in the company of
gypsies for one month and, in the case of children aged seven to
14, committing a crime with strong evidence of malice. Gradually
over the next century and a half the number of capital offences was
reduced. It was not, however, until 1998 that the death penalty was
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finally removed from British law, when it was abolished in the case
of treason and piracy with violence. During its currency the High
Court judge always went into court carrying his black cap and white
gloves. I never witnessed the death penalty passed, but the words
were chilling even in print: “You will be taken hence to the place of
your execution and there hanged by the neck until you are dead”.
Various attempts to abolish it in cases of murder were made
from the 1930s onwards. It was not, however, until 1965 that its use
was suspended for five years and not until 1969 that it was finally
abolished for murder. Even before I came to the bar I was a passionate opponent of the death penalty and debated its abolition at
school. If you were to take a straw poll in the wake of a particularly
gruesome murder, the public would inevitably call for its reintroduction. This merely reflects the notion of an eye for an eye and a
tooth for a tooth, aptly ridiculed by W.S. Gilbert in the Mikado. The
whole history of the law is the establishment of a civilised process
to replace revenge killing. Taking life is uncivilised. If the state takes
life, then that in itself makes taking life more acceptable. The only
consideration which could make it acceptable is clear evidence that
it deters the commission of other murders. That
evidence has always been lacking. In any event,
there is no fool-proof trial process. Recent cases
have revealed miscarriages of justice. The fact
that the Court of Appeal quashes a conviction
does not necessarily mean that an appellant is
innocent, merely that the trial process was insufficient to prove his guilt. Nevertheless amongst
the miscarriages of justice that have been recognised, there are plainly a number who in fact
are innocent. One enormously sad example is the
case of Stephan Kishco, who spent many years in
prison for a murder he did not commit. Under the
old law he might well have hanged. David Bentley
received a posthumous pardon for his conviction
of the murder of a police officer. He was 19 at
the time and his companion in crime was a 16
year old called Craig. Craig shot the policeman
and was convicted of murder. He was not hanged
because he was under 18. Before the shot was
fired Bentley said: “Let him have it Chris”. This
could have meant (a) hand the gun over to the policeman or (b)
shoot it at him. It is a thin thread with which to hang a man.
From Chelmsford, Fred and I moved to Kingston where a young
woman was charged with murdering her boyfriend. They both
worked as chefs. He had not treated her well and one day she
was sufficiently angered by his conduct that she ran him through
with a kitchen knife. She was under five feet in height. She could
hardly be seen above the edge of the witness box, which inevitably
evoked sympathy. In those days the defence could manipulate the
composition of the jury by challenging an individual’s presence. In
this case they achieved an all male jury. The defence was again
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diminished responsibility. It was rather thin. She was said to have
difficult periods and a proportion of women who suffer this can
become psychotic. When her mother was called the prosecution
asked her if her daughter had difficult periods and she said not as
far as she knew. This did not prevent the all male jury bringing in
a verdict of manslaughter. The judge then enquired of the prison
officer whether there were many prostitutes in Holloway at the
moment. She confirmed there were. “Well”, said the judge, “the last
thing I want is this young woman mixing with prostitutes”. He put
her on probation—something of a contrast with death by hanging.
The judge’s wife gave him hell that evening.
The last woman to be executed was Ruth Ellis in 1955. She was
hostess in a Soho club and formed a tempestuous relationship with
a racing driver called David Blakely. He began ignoring her. She lay
in wait for him outside a public house in Belsize Park in London.
When he came out he cut her. She produced a revolver and shot
him. As he lay wounded, she walked over to him and shot him four
further times. At her trial Christmas Humphreys for the prosecution asked only one question in cross examination
“Q: Mrs Ellis, when you fired that revolver at close range into
the body of David Blakely, what did you intend to do?
A: It is obvious, when I shot him I intended to kill him.”
The reason for this frank answer becomes apparent from an account given to me by Rawlinson, who was second junior counsel
for the defence in the case. He later became Attorney-General and
was created Lord Rawlinson. He went to court alone to deal with
a procedural application which he lost. Afterwards he went to the
cells to explain what had occurred to Ruth. She brushed this aside
and asked him if he would guarantee that she would be hanged.
Apparently she wanted to join the man she had shot as soon as
possible. Peter asked if she minded if he asked his leader to deal
with that. She was sentenced to death, but she seemed to have had
a later change of mind. She is said to have offered to give evidence
against the man who supplied her with the gun and ammunition in
return for a reprieve. The Home Secretary refused a reprieve.
Of course, if you have a death penalty someone has to carry
it out. You have to have an executioner, but someone also has to
witness the death. This duty fell on the High Sheriff of the relevant
county. He usually delegated this to the Under Sheriff, who was a
local solicitor. On one occasion I was briefed by a solicitor in the
City of London, who had a largely commercial practice. He was also
Under Sheriff for London. There were more executions in London
than elsewhere in the country and about four times a year on average, he would stop off at Wandsworth prison on his way into work
in order to witness an execution. In the old days counsel for the
accused would often attend his execution.
Clive Stafford Smith is an English and US qualified trial lawyer.
For many years he has worked with death row prisoners in the
United States and does attend executions of prisoners. One such
was a young man called Ingram. When high on cannabis he and
a friend had robbed an old couple. They tied them to a tree and
gratuitously shot them. They were convicted of first degree murder. At the time of the offence he was 18. In Georgia the penalty
was decided by the jury. They sentenced him to death. David
Marshall in my chambers also had dual qualification in the United
Kingdom and the United States. He asked me if I would prepare
a written brief on an appeal to the Supreme Court. In the United
States appeals are conducted in writing with only half an hour of
oral argument. Britain has a largely oral tradition of argument.
The brief was pro bono, i.e. unpaid, but I happily accepted it. Our
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argument merely supported the main attorney so we did not attend the hearing.
The principle that a man is presumed to intend the natural
and probable consequences of his actions was still law in Georgia,
though long abolished in the United Kingdom. Since he was high on
drugs Ingram might not have intended the consequences of firing
the gun. On the other hand self-intoxication does not provide a
defence. We took the point that the presumption was bad law. I was
not surprised it failed. There was, however, another point. Before
the jury was empanelled, the jurors, as happens in the United States,
were questioned about their attitude to the case. The defence attorney asked them if they passed a death penalty on someone 18 at
the time of his offence, whether they thought it would be carried
out. A number said “no”. The trial judge ordered that they be empanelled. This seemed a more promising ground of appeal. Could it
be right for a lay panel to pass a sentence they did not think would
be carried out? Might their view not have influenced them to pass
the sentence they did? I am afraid the Supreme Court treated my
argument with the same disdain shown by the English appellate
courts. The appeal was dismissed. This was followed by a ghoulish
period whilst the Georgia Parole Board interviewed the family of
the deceased and Ingram and finally concluded that Ingram should
be executed, which he was. Clive attended his execution.
David Marshall had qualified as an attorney at the New York bar.
This gives him rights of audience in other states. He has also spent
much time on capital cases in the United States. Once in Texas in a
capital case he went to see a judge in his room with an application.
The judge was sitting with his feet and stetson on the desk. His opening words were “Marshall, the sooner your guy fries the better”.
In 1983 Margaret Thatcher won the general election with a majority of 40. A private member’s bill was introduced to restore the
death penalty. There seemed to be a real risk it might be passed.
If so it would create real problems. Between 1965 and 1983 many
High Court Judges had been appointed who would not be willing to
pass the death penalty and would probably be obliged to resign. I
was a very junior silk, but I drafted an article for Michael Hill Q.C.,
who was Chairman of the Criminal Bar Association, to appear in
The Times. I also helped to organise a general meeting of the Bar.
There were many eloquent speeches from senior silks, particularly
Lord Hutchinson, and the meeting unanimously opposed the restoration. I do not know if that had any effect on the debate, but the
private member’s bill in the end was heavily defeated.
Gallows humour is a recognised genre. Henry Green in my
chambers inadvertently contributed to it. Michael Havers led him
in one of the last capital cases. They were defending a young man,
who with his companion had robbed a shopkeeper. They bound and
gagged him and he died. The young man was convicted of murder
and the judge donned his black cap and sentenced him to death.
Michael was not able to be present for the sentence. Afterwards
Henry went to see the defendant in the cells. He was understandably depressed. Henry told him that with the impending suspension
of the death penalty, the government were reprieving everyone
and he would not be hanged. The young man was puzzled why
the judge had sentenced him to death, if he was not going to be
hanged. Henry tried to cheer him up, but to no avail. As he left
Henry clapped him on the back and said: “Don’t worry. Just try to
keep your chin up”.

Anthony Arlidge Q.C. is a barrister at 18 Red
Lion Court.
December 2009

Assisted suicide:
where are we
now?
Lord Brennan Q.C. considers the latest
developments
The Director of Public Prosecutions
has published his keenly anticipated
guidelines on assisted suicide. He did so
in response to a ruling by the Law Lords
that he must produce guidelines indicating issues and circumstances to which he
will have regard in deciding whether or
not to prosecute in cases where there is
evidence of criminal behaviour by way of
assisting suicide. The DPP has said that,
though his guidelines will take effect immediately, they are of an interim nature
and will be reviewed at the end of this
year in the light of a public consultation.
Mr Starmer was at pains to point out in
introducing his guidelines that they did
not change the law on this controversial
issue. He reminded all that assisting
suicide remains a crime, and that only
Parliament can change substantive law.
He made clear that the guidelines should
not be construed as offering freedom
from prosecution to anyone contemplating giving assistance with suicide.
Some have argued that the Suicide Act
and the way it is administered are clear
enough and that it is misguided to attempt
to turn the Crown Prosecution Service into
a consultancy for intending law-breakers.
The Court of Appeal echoed these sentiments earlier this year when, in its rejection of Debbie Purdy’s case, it observed
that, if at some time she should wish to
have her husband assist her suicide, she
must take legal advice but must not expect
the DPP to be her adviser.
However, we are where we are: the
Law Lords have allowed Ms Purdy’s appeal
and have required the DPP to publish his
criteria. Therefore it is important that the
guidelines that emerge from the present
consultation process should be robust
and fit for purpose. I regret that the interim version fails on both robustness and
fitness.
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Are the
guidelines fit
for purpose?

Lord Brennan Q.C.

The guidelines comprise essentially 16
hypothetical circumstances which may
incline the DPP to prosecute an assister
of a suicide (described as the ”suspect”)
and 13 where he may be inclined to take a
more lenient view. It is not my intention to
go through these here seriatim but rather
to focus on two or three of them which
stand out as posing some particularly difficult questions.

Terminal illness
The one circumstance that stands out
especially is that a factor in favour of leniency will be that the deceased (described
as the ”victim”) has “a terminal illness or
a severe and incurable physical disability
or a severe degenerative physical condition”. This criterion is different in kind
from the other hypothetical circumstances
listed in the guidelines in that it singles out
people who have certain clinical but not
necessarily imminently fatal conditions
and states that helping them to die may be
regarded by the CPS more leniently. This
is a group of people which could include,
for example, those suffering from chronic
heart disease, poorly controlled diabetes
and stroke.
We have to ask ourselves whether the
concept that underlies this criterion is
acceptable. It is one thing for the DPP to
say that a prosecution may not follow if,
for example, there is evidence that the
victim was of sound mind, “had a clear,
settled and informed wish to commit suicide” and “asked personally and on his or
her own initiative for the assistance of the
suspect”: it may be legitimate for the CPS
to draw a distinction in this way between
what it sees as malicious encouragement

to suicide and reluctant assistance with
the act in the face of a persistent demand
on the part of the victim. But many people
will take the view that it is unacceptable
to suggest, as this item in the DPP’s list
does, that helping someone to commit
suicide may be regarded more leniently if
the circumstance relied upon was that the
deceased was seriously ill.

The will of Parliament
So why has the DPP included among his
guid elines a criterion that could be read
as implying value judgements about the
lives of sick people? It is, I would think,
a reflection of the political debate which
has been taking place in recent years
about assisted suicide and which has
focused on the terminally ill. However,
the question whether certain categories
of people should be considered more
eligible than others for assistance with
suicide is surely a matter for Parliament
rather than the CPS, and in this context
it should be noted that twice in the last
four years Parliament has declined to
legalise or decriminalise assisted suicide
for the terminally ill, let alone for all the
other categories of sick people which
have been included in the ”less inclined to
prosecute” category. It is surely arguable
therefore that in including a criterion for
prosecution which focuses on the presence or absence of specified medical
conditions, the guidelines as they stand
are flying in the face of the expressed will
of Parliament to date. Whatever happens
to the other hypothetical circumstances
in the DPP’s list, this one needs to be
looked at especially closely. My own view
is that it should be deleted.
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Spouse, partner or close
relative
Let us now move on to two other circumstances listed in the guidelines—that the
DPP will take a more lenient view of assistance with suicide where “the suspect was
the spouse, partner or close relative or a
close personal friend of the victim within
the context of a long-term and supportive
relationship” and where “the suspect was
wholly motivated by compassion”. These
circumstances are also listed negatively in
the reciprocal list of those that will incline
to DPP to undertake a prosecution, and
the second is qualified there by the example that “the suspect was motivated by
the prospect that they or a person closely
connected to them stood to gain in some
way from the death of the victim”.
There is an underlying assumption
here that spouses and family members
are invariably what the media like to call
”loved ones”. Often they are; but love
is sometimes equivocal, and nowhere is
this more true than in relationships with
relatives who make tiring and tiresome
demands. It is dangerously naïve to
overlook the fact that most murders and
physical violence occur within families and
that relationships that can look supportive
to the outside world frequently turn out
to be something else. These guidelines,
moreover, ignore the fact that spouses and
close relatives are usually precisely the
people who stand to gain financially from
someone’s death.

Gaining from death
The guidelines do not say that the DPP will
take a dim view of assistance with suicide
if you stand to gain from the other person’s
death, only that you might be prosecuted
if you were “motivated by the prospect” of
financial gain. But this begs a number of
questions. How does the DPP propose to
go about establishing the motivation of a
suspect so that he can decide whether or
not he or she was “wholly motivated” by
compassion? What about genuinely mixed
motives—such as compassion and a desire
to inherit? Very few of us might consider
giving someone assistance with suicide,
but many who have cared for a seriously
ill spouse or relative will have experienced
a wish that the end would come sooner
rather than later, partly—perhaps even
largely—out of compassion but partly also
for other less altruistic reasons, such as
exhaustion with caring or growing concern
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that a much-needed inheritance is being
eaten away by nursing costs. Presumably the DPP will prosecute an assister
of someone’s suicide if evidence should
emerge of motives other than compassion.
But one cannot help wondering how realistic it is to expect such evidence to come to
light. The most reliable source, the victim,
is dead and very few suspects are likely to
own up to less-thancompassionate motivation, so everything
is going to hinge on
what, if anything,
third parties might
have to say, and
occasionally circumstantial evidence.
While I see what
the DPP is driving
at in listing these
criteria, I believe
that, as drafted, they
are likely to offer a
good deal of scope
for
unscrupulous
exploitation. What is
needed, I would suggest, is removal of the
”special category” status that is accorded
in the guidelines to spouses, close family
members and personal friends and inclusion of a stipulation that any assister who
stood to gain— rather than was motivated
by the prospect of gain— will be investigated especially closely.

Healthcare professionals
There is yet another issue which the guidelines as they stand address only implicitly
but which is of considerable importance if
we are not to see a de facto change in the
law result from them—namely, the position of healthcare professionals generally
and physicians in particular. The guidelines make no specific reference to how
the actions of physicians will be regarded
by the DPP. The guidelines need, as far as
possible, to be universal in their application and not limited to specific groups of
people. But the plain fact is that any physician who wished to assist a suicide would
be better placed to do so than just about
anyone else and that the political debate
so far on this issue has revolved entirely
around the concept of physician-assisted
suicide.
It is therefore surprising that the
guidelines touch on the position of doctors
only obliquely. We are told that, among the

circumstances that will incline the DPP to
prosecute, is a situation where “the suspect
gave assistance to more than one victim”—
which would seem to rule out multiple
lethal prescriptions but would presumably
enable each doctor to write just one; and
another where “the suspect was paid to
care for the victim in a care/nursing home
environment”—which appears to discour-

age the giving of assistance with suicide in
such establishments but not, perhaps, by
physicians in hospitals or in the home. And
there is also a strange circumstance listed
among those which might incline the DPP
not to prosecute—namely, a situation in
which “the actions of the suspect, although
sufficient to come within the definition of
the offence, were of only minor assistance
or influence, or the assistance which the
suspect provided was of a consequence
of his or her lawful employment” (my
italics). It is difficult to fathom what situations this latter clause is intended to cover.
I feel sure it cannot be physician-assisted
suicide, but it seems to me there is a very
real risk that it could be exploited for that
purpose. Further explanation is needed:
it is to be hoped that the Director will be
available to explain this during the period
of consultation.
It is crucially important that these
guidelines should not give, or be thought
to give, a green light to the involvement of
doctors, qua doctors, in assisting suicides.
As citizens they should be treated just like
the rest of us. Indeed, only the medical
profession swear an oath excluding the
deliberate causing of death. As I have
observed above, Parliament has rejected
proposals for assistance with suicide to
be given by doctors to terminally ill people. For guidelines to be published that
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enable the DPP to take a more lenient view
of assistance with suicide that is given in
just those circumstances could be said
to be usurping the role of Parliament in
making and amending the law. To avoid
this clearly unintended situation arising,
the guidelines must make clear that, unless and until Parliament alters its position
that assisted suicide is not an acceptable
practice between doctors and patients, the
DPP cannot regard himself as being at liberty to allow any special latitude to those
who assist a suicide in such circumstances.

A stepping stone
Euthanasia lobbyists have made no secret
of their view of and pleasure in these

guidelines as a convenient stepping stone
to legalisation of assisted suicide. They
may well be planning to bring in a Private
Member’s bill that mirrors closely what the
guidelines say and to argue that all they
are seeking to achieve is to bring the law
into line with declared prosecution policy.
That is why it is vital that the guidelines
that emerge from the present consultation
should be tautly drafted, clearly focused
and fit for purpose.
Unfortunately, the first draft fails in
these respects. It confers respectability
on notions that have been propagated by
euthanasia campaigners, such as that seriously ill people should be considered especially eligible for assistance with suicide on

grounds of compassion and that relatives
who might be inclined to give them such
assistance are necessarily compassionate
”loved ones”. We need a more objective
approach based on the primary need to
protect the vulnerable and to uphold the
integrity of the law. The guidelines must
take as their starting point that assisted
suicide is illegal and they should set out
the wholly exceptional circumstances in
which it might not trigger a prosecution
rather than create a ”tick in the box”
culture to help those who may be contemplating such acts.

Lord Brennan Q.C. is a
member of the House of Lords.

Policing Protest In the 21st Century in
England and Wales
Sally Ireland

Sally Ireland grapples with this topical problem
In the months following the G20 protests in central London in
April 2009 police tactics at demonstrations have moved out of the
pages of The Guardian into the forefront of public debate across
the political spectrum. This is in part due to the proliferation of
imagery resulting from mobile phone cameras and video, which
appeared almost immediately on the internet through sites such
as Youtube and was available at the touch of a button on national
news sites to provide hard-hitting accompaniment to stories. These
often disturbing images brought to the attention of a mainstream
audience problems that had been known to those in the “protest
community” and to the veterans of protests in the 1970s and 1980s
for many years: the use of confrontational tactics against nonviolent protests and the overuse/abuse of police powers, often not
designed to deal with protest at all. While large numbers of protests
go on up and down the country without incident, these problems
have no doubt changed the perception of protest and had a chilling effect on law-abiding citizens who do not wish to be injured by
police, crushed in a contained crowd or “kettled” for hours without
water or toilets. Arguably such perception is likely to become a
self-fulfilling prophecy as older people, families and those of a
more cautious disposition stay at home precisely for these reasons,
leaving demonstrations—without their calming influence—in the
hands of the resolute and the radical.
Much journalism, and the subsequent work of the Independent Police Complaints Commission (IPCC), has naturally enough
focused upon individual allegations of violence. The cases of
both Ian Tomlinson and Nicola Fisher are the subject of ongoing
investigation/proceedings and therefore no more will be said about
them here. Other work, including the report of HM Inspectorate of
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Constabulary,
has
looked into operational changes that
may be required
to avoid unnecessary
confrontation
with protestors in
future. This article
will deal with two
areas in which reform
is needed. The first
is the way in which
protest is regarded in
our political culture.
The second deals with specific powers that could be amended or
repealed to prevent their inappropriate use.

Respect for protest: changing the culture
During the Parliamentary Joint Committee on Human Rights’
(JCHR) 2009 inquiry “Demonstrating Respect For Rights”, on
policing and protest, an illuminating exchange took place between
members of the Committee and the Policing Minister Vernon
Coaker during his evidence to the inquiry1:
“Q303 Dr Harris: To what extent should the concerns of
businesses and bystanders about a peaceful protest affect the
policing of a protest? In other words, if a protest is otherwise
1 Joint Committee on Human Rights, Seventh Report session 2008–2009,
Demonstrating respect for rights? A human rights approach to policing
protest, Minutes of Evidence Volume II (HL 47-II/ HC 320-II).
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lawful and has been agreed, should the complaints of businesses and bystanders affect the way the police police it in
terms of restricting it?
Mr Coaker: Part of what the police have to do is to balance
up the right to protest and the rights of people as well however
to go about their lawful business and not to be impacted to
too great an extent. That is quite a difficult balance to strike.
Of course people should be able to protest. Of course people
should be able to demonstrate, but people are also free under
the law to go about their lawful business. It may well be for
example that people around object to the protest. They have
human rights. They have a legitimate view about a protest.
Should it be a bar to it? No, but certainly again it goes back to
the point Lord Morris made. Part of it is negotiating, discussing
and trying to come to a reasonable balance.
Q304 Dr Harris: What is the human right engaged by someone objecting to someone else’s protest?
Mr Coaker: The right of them to go about their business
without being impacted on by something happening outside.
Q305 Dr Harris: Which article is that?
Mr Coaker: The right to pursue your own life without interference from others. Is it five?”

Apart from the worryingly shaky knowledge of the European
Convention on Human Rights (forgiveable perhaps in an ordinary
politician but one would hope that the Minister for Policing, Crime
and Security would be familiar with the ECHR right to liberty) this
exchange represents an interesting quasi-Freudian slip. The right
not to see a protest that one opposes, to go about one’s business
without being disturbed by it, is here elevated to the status of a
fundamental right equivalent to the right to protest and which must
always be “balanced” against it. This is not to say, of course, that
the rights to freedom of expression and assembly do not admit of
limitations—as qualified rights, they can be limited (inter alia) to
prevent disorder or crime and to protect health and the rights of
others. However, these qualifications do not place the rights under
arts 10 and 11 ECHR into the category of merely generally lawful
activities, equivalent to say smoking a cigarette or walking down a
favourite street. As fundamental rights under the ECHR and HRA,
they gain specific legal protection. This in part represents the value
placed in the ECHR on democracy. The value of the exercise of freedom of speech and assembly to democracy is widely acknowledged:
Conor Gearty includes them in the category of “civil liberties”, ie
“those freedoms which are necessary to the proper functioning of

Criminal Bar Quarterly

14

a democratic assembly designed on the representative principle”.2
They are also seen as an important feature of the rule of law: for
Trevor Allen, freedom of political information and expression are
justified as “‘integral features of the constitutional interpretation of
the rule of law … along with the associated liberties of conscience
and association, [they] both protect and foster rational criticism of
government and enable the citizen to determine the moral justification for compliance with its rules or orders”.3
It is of course unremarkable that elected governments would
prefer not to see protestors opposing their laws and policies and
that police should not, ideally, wish to have to deal with large
crowd situations which may lead to conflict or disorder between
protestors and other members of the public and which could even
(to their minds) act as a cover for criminality or even terrorism.
However, sufficient safeguards must be in place to prevent these
concerns from dominating (as they clearly did, for example, in the
passing of the restrictions on protest around Parliament in the Serious Organised Crime and Police Act 2005). The low-level politicisation of some police officers—exhibited by the comments allegedly
posted on Facebook in advance of the G20 by one officer that he
was going to “bash some long-haired hippies” and by another on a
blog after the event boasting about “the unwashed getting a good
kicking”—must be tackled as part of this approach.4 There is a perception, not helped by such comments, that the police are inherently hostile to protestors of the environmental/counter-cultural/
anti-globalisation/left-libertarian variety. While this perception is in
part historic, presumably resulting from amongst other things the
Criminal Justice Acts and police activity against raves, and amongst
a minority, is led by the inherent hostility of some anarchist groups
towards police and policing in general, it is also in part due to the
methods of policing protests.5
One important method of breaking down mutual hostility and
suspicion between police and protestors is mediation and dialogue;
this has been highly successful in Northern Ireland,6 and it is hoped
that as the new President of ACPO Sir Hugh Orde will encourage a
similar approach here. In Northern Ireland (unlike in England and
Wales) prior authorisation is needed for static assemblies, but the
independent Parades Commission is responsible for determining
the question of authorisation and setting conditions on protests.7
In relation to conditions, the establishment of a similar body in
England and Wales (perhaps with regional commissions) should be
considered.

Respect for protest—changing the law
Testimony of protestors from the G20 Climate Camp in Bishopsgate8
and other protests in recent years,9 if correct, shows that certain
legislative powers are being inappropriately used by police against
2 CA Gearty, ”Reflections on civil liberties in an age of counter-terrorism”
(2003) 41 Osgoode Hall Law Journal 185, p9 of 23.
3 TRS Allen, “The Rule of Law as the Rule of Reason: Consent and
Constitutionalism” (1999) 115 LQR 22, 238.
4 M Townsend and J Doward, “G20 police blog boasts about ‘a good
kicking’”, The Guardian, April 26, 2009.
5 Although protests by such groups are not the only ones that have been
subject to controversial policing: cf. for example, the Countryside Alliance
protest in Parliament Square in 2004, which concerned quite a different
constituency.
6 See evidence of Sir Hugh Orde and PSNI colleague to the Joint
Committee on Human Rights, fn.1 above, ibid.
7 cf. http://www.paradescommission.org.
8 cf. Demonstrating Respect for Rights? A Report by the Climate Camp
Legal Team, April 18, 2009.
9 cf. Liberty and Gloucestershire Weapons Inspectors, Casualty of War: 8
weeks of counter-terrorism in rural England, July 2003.
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Policing protest in the 21st century
protestors. Section 60 Criminal Justice and Public Order Act 1994,
which provides for a regime of prior authorisation followed by stop
and search of people and vehicles without reasonable suspicion for
weapons or other articles “of that kind”, is one example, as is that
other “without reasonable suspicion” search power, ss.44 and 45
Terrorism Act 2000. In R. (on the application of Gillan) v MPC
the use of rolling authorisations across the Metropolitan Police area
was highlighted, as was the difficulty of challenging the exercise of
this power.10 Options for reform include judicial involvement in s.44
authorisations, limiting the geographical and/or temporal extent of
authorisations more closely and requiring an immediate and/or
specific threat of terrorist activity (rather than a general threat)
to be present.

Reform of s.5 Public Order Act 1986 would also be helpful, and
indeed is already under consideration by the Home Office following
a recommendation by the JCHR11 that “insulting” words or behav10 [2006] UKHL 12.
11 cf. JUSTICE response to Home Office consultation Amendment to section
5 Public Order Act 1986, September 2009, http://www.justice.org.uk.
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Sally Ireland is Senior Legal Officer (Criminal
Justice) at JUSTICE and a door tenant at the
Chambers of David Etherington Q.C., 18 Red
Lion Court.
12 Lehideux and Isornia v France (2000) 30 EHRR 665 at [55], as cited in R
Clayton and H Tomlinson, The Law of Human Rights 2nd edn (OUP, 2009).
13 cf. De Haes and Gijsels v Belgium (1997) 25 EHRR 1, as cited in R Clayton
and H Tomlinson, fn.12 above, ibid. See also, for an interesting discussion
of the taking of offence by others, the evidence of Acting Assistant
Commissioner Chris Allison MBE to the JCHR, fn.1 above, ibid.
14 [2009] UKHL 5.

Reviews

“No-one wants to go to a category B, prisoners and screws alike.”
One of the prison officers informs the audience at the intimate
Tricycle Theatre in Kilburn at the start of Roy Williams’ play about
life on the inside.
Quite why that was the case, I never really worked out as I
watched this entertaining, but somewhat under-written piece; it
seemed like any other prison.
The play was a fast-paced, well-performed prison yarn. Central
to the story is the relationship between prison officer and inmate.
“We own them, they don’t own us” was another homily from Angela,
the down-to-earth officer who professes to run her wing by compromise and co-operation, rather than the iron-fist.
The play’s author, Roy Williams, develops his inspiration for the
work by referring to a visit he made to Wandsworth Prison. He com-
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iour be removed as a part of the offence. The ability of the police
to arrest and detain anyone who is deemed to be offending other
members of the public by their words or conduct is incompatible
with the right to freedom of expression, particularly since protected
expression under art.10 includes speech, writing, etc. that others
find offensive, including ideas that “offend, shock or disturb”,12 and
can also include personal insults.13
Further, the demanding of names and addresses from those
wishing to leave police cordons or “kettles” may arise from s.50
Police Reform Act 2002, which creates an offence where a person
fails to provide his name and address to a police officer who has
reason to believe that the person has been acting or is acting in
an anti-social manner. The elasticity of the notion of “anti-social
behaviour” has created problems with over-breadth across the
legislation referring to the term. Arguably this power should at the
least be confined to circumstances where the officer has reasonable suspicion that the person has committed or is committing a
criminal offence.
“Kettling” itself has been the subject of much controversy
since the G20; since the use of the tactic depends on the common
law power to prevent a breach of the peace (possibly in addition
to ss.12 and 14 Public Order Act 1986), clear legal restraints to
prevent it from being overused will be difficult to impose. The use
of the tactic in good faith in the interests of the community for so
long as reasonably necessary to achieve controlled dispersal was
upheld this year by the House of Lords on the facts of Austin v
MPC.14 However, it is to be hoped that following the G20 lengthy
“kettling”—as an example of a tactic likely to worsen the mood of
both police and protestors and result in risks to health—can be
avoided.

ments in the programme notes,
“I was struck by the sometimes casual manner both sides had
towards each other. Sometimes it was like a bunch of mates
hanging out as they debated last night’s football match.”
There are some well-observed scenes depicting this casual
relationship between captor and captive, none more so than an
inmate giving Angela advice upon what trainers she should buy her
15-year-old son for his birthday.
The crucial relationship between a father and son serving on the
same wing also works, thanks mainly to the compelling performance of Karl Collins who gives the role of Errol equal ingredients
of savage violence compassion and vulnerability, never an easy
cocktail to achieve.
So far so good.
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But where the play lets itself down, and palpably lets itself down, is in the contextual presentation of its central thesis.
We are presented with Angela, mark one, a prison officer who purports to maintain control of her wing by common sense and pragmatism, turning a blind eye when
she needs to, to the extent of ignoring drug dealing.
Then a few scenes later, we are presented with Angela mark two, the crusading
prison officer who wants to play everything by the rules, to the extent of ostracising
her lover and a fellow prison officer, played deftly by Rupert Whitelock.
On the one hand we have Angela prepared to bend the rules elevating chosen
prisoners to leaders on the wing and which directly ends up with an inmate being
murdered, and yet on the other hand she becomes a stickler for the rules on the
smuggling of mobile telephones into prison.
This is where the play fundamentally falls down, amidst the schizophrenia of the
central character.
For all that, Williams presents an authentic feel for his prison setting including
the aimless ambling around the wing and solo games of Trivial Pursuit and the play is
definitely a more edgy option than the Shawshank Redemption presently on in the
West End.
In a sentence? Those of us who regularly visit the majority of prisons will find
plenty of resonance within this play, and overall it delivers a provocative and authentic take on the prison drama.
Category B
		
		

Tricycle Theatre, London
Until December 19
As part of the “Not Black & White” season

J.C.

In Death We Trust
David Crigman whets our appetite
A decade in prison for a crime he never committed leads disillusioned and embittered Pal Locke to a murderous act of revenge
against the real villain, a vicious gangland leader who has become
untouchable. Feigning death as his ultimate alibi Pal strikes, but
still ends up in the dock facing a murder charge at Oxford Crown
Court with his brooding lover alongside him.
This is the setting for my latest crime fiction novel In Death We
Trust where the glamorous Naomi Nicholas co-defends alongside
her despised courtroom enemy of the past, Ronan Cadogan, who
seeks to double-cross Naomi and cut Pal’s throat so as to save his
client. The trial scenes are littered with frequent clashes between
Cadogan and the pompous and preening trial judge, whose wife
invariably sits alongside him on the Bench sporting an endless
supply of completely tasteless hats and frocks, peering down at
the dramatis personae like a zoo visitor leaning over the enclosure
parapet to watch the lions savaging their prey in the lair below.

This is my
third
novel
where I take
the reader into
the cells, into
the
judge’s David Crigman
chambers and
deep into the dark secrets beneath the wigs. Most of the characters
in these books have major personality flaws but none more so than
the judiciary. Such is the luxury of fiction.
Published by Librario, price £8.99.

David Crigman Q.C. is a barrister at St Philip’s
Chambers, Birmingham.

The BFI London Film Festival
Earlier this Autumn the BFI showcased a number of new films with
a legal theme, soon to be on general release.
Notable amongst them was Storm from German director HansChristian Schmid, an English language drama based at the United
Nations International Criminal Court in The Hague. A prosecutor in
The Hague is confident of a strong case against a former Yugoslav
National Army Commander accused of ethnic cleansing. But the
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trial begins to disintegrate when the chief prosecution witness
proves unreliable, and suddenly the whole basis of this sensitive
case is jeopardised.
This is a compelling and timely film in which protagonists begin
to question the judicial process and the whole integrity of the war
trials procedure.

J.C.
December 2009

Joanna Jepson

I Swear by Almighty God
The Reverend Joanna Jepson considers the criminal courts’ appeal to
the Divine

A few years ago several of
my fellow ordinands were
involved in a legal case in
which they were required to give evidence. One might be excused
for expecting the ensuing holy oath to have taken place without
further comment given the common ecclesiastical bond that
united all involved. Not so however. On checking that the oath
would be acceptable with the respective witnesses the clerk received very different and resolute responses—which apparently
had barristers diving to smooth out and smother the disparate
answers before word got out that some of the trainee priests were
refusing to swear on their own holy Book. It was a showdown between religious conviction and political expediency, and counsel’s
pragmatism won—everyone swore the oath and any theological
principles were obediently swallowed.
The swearing on the Bible is something of a contemporary
shibboleth, similar to that common one in parish life concerning
christening. (The request for baptism is unfailingly heartening to
a priest’s ears while those who ask for a christening sound alarm
bells marking them as the family you won’t see for another four
years until the child needs a recommendation for the local church
school.) The conscientious refusal to swear on the Bible signifies
someone with a personal faith as well as a good grasp on the Gospel
teachings. In short, it validates them as someone who will “consider
their conscience bound by the procedure” of making an affirmation,
which is what The Oaths Act of 1978 stipulates.
Not to be confused with a mere promise, the swearing of an oath
carries an intrinsic appeal to the gods or the Divine to act as witness and guarantee to the oath taker’s word. Moreover, the taking
of an oath was in ancient traditions symbolised by holding a sacred
object while the words of the oath were sworn. In the Greco–Roman culture the object upon which the oath was sworn was known
as the Jupiter Stone, which corresponded to Jupiter’s role as divine
law-maker. Jupiter Feretrius, who “carries away the spoils of war”,
was called upon to witness oaths and hence the phrase “by Jove”
was born.

Abraham’s testicles
In the Judeo–Christian tradition the first oath was sworn while
grasping a very different kind of sacred object. Abraham’s servant,
Eliezer, was despatched to find a suitable bride for his son Isaac
from among his own kin rather than the Canaanites. Eliezer’s hunt
for a sacred token by which to swear that he would, arrived at a
delicate conclusion as he reached for Abraham’s testicles and took
his oath. The lateral thinking involved here harked back to the
covenant God had made with Abraham, which was symbolised by
the circumcision of Abraham and all his male descendents. Thus,
Abraham’s genitals denoted something spiritually and personally
hallowed—although most Bible translations frame it ever so politely, saying, “the servant put his hand under the thigh of Abraham
his master, and swore to him concerning this matter”.1

1 Genesis 24:9.
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R. v Brayn 1678
Casting a look back through British history this relationship between
oaths and faith has often been tricky and prone to smoke out the
man of integrity and true devotion. That the believer should stumble
over the instruction to swear on the Holy Bible was something of a
tool in political scheming down the centuries. It was the Quakers
for whom all too often the refusal to take the Oath led to a stay in
prison. The case of R. v Brayn in 1678 is one such example. William
Brayn was charged with stealing a horse from Ambros Galloway, to
which he pleaded “not guilty”. In court one witness testified that the
horse had indeed belonged to Galloway, and another witness stated
Galloway had bought it from Brayn. However, Galloway was a Quaker
and would not “for conscience-sake” swear an oath. Thus, unable to
give evidence the court instructed the jury to find the defendant not
guilty while the righteous Galloway was deemed to be “a concealer of
Felony for refusing an Oath to Witness for the King”.
George Fox, the founder of the Society of Friends, put up an admirable challenge to a judge who asked him to swear, saying he would of
course do so if the judge could point to any scriptures where Jesus or
his apostles took an oath. The judge was always going to struggle given
that St James echoed Christ’s teaching on the matter when he wrote,
“My brothers, do not swear—not by heaven, or by earth or by
anything else. Let your ‘Yes’ be yes, and your “No’, no.”2
Fox, however, did not escape punishment.

The right to affirm
It was Charles Bradlaugh, the founder of the National Secular
Society, who persisted for six years and eventually won the right to
affirm rather than swear an oath in his bid to take up his parliamentary seat. Once he was legally in the House of Commons Bradlaugh
worked to secure the 1888 Oaths Act, which protected the rights
of those who chose to affirm in both Houses, as well as extending
and securing those rights to all witnesses in criminal and civil trials.
While the refusal to take the oath has frequently denoted the integrity of the witness one wonders about those who blithely swear their
oaths on the Bible without any reflection on their religious predilections. Legally-speaking where an oath has been duly administered and
taken, the fact that the person to whom it was administered had, at the
time of taking such oath, no religious belief, doesn’t affect the validity of such oath. The thinking is that a person may have no religious
beliefs although he accepts parts of the New Testament as facts.3

Bolts of lightning
In the increasingly secular and religiously illiterate landscape of
modern Britain perhaps it is too much to hope that the occasion
for swearing on the Bible might trigger some thought for Who they
might be invoking. Bolts of lightening from the heavens may be
in short supply but hopefully the gravity of the solemn moment
continues to stir up enough cautionary disquiet to ensure the most
dubious of witnesses choose to stick to the truth.

Joanna Jepson is Chaplain to the London
College of Fashion.
2 James 5:12.
3 R. v Clark [1962] 1 All E.R. 428.
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EUROPEAN
CRIMINAL LAW—
WHERE NEXT?

Richard Furlong

Richard Furlong reviews the Stockholm Programme of
the Swedish Presidency
Every five years the European Union sets out a framework of priorities and projects to be undertaken in the Justice and Home Affairs
(JHA) area, which includes police and customs cooperation; asylum, migration and visa policy; and justice and criminal law issues.
In July, at the beginning of the Swedish presidency, the Stockholm Programme was discussed formally for the first time by EU
home affairs ministers. It is due for adoption in December and will
cover the period from 2010 to 2014.
There is a great temptation to drift over the minutiae of EU
projects and proposals on the basis that they contain a great deal
of a similar type of political blather and spin which some feel
damages British government communications. This programme
however contains a number of important and powerful proposals
which merit wider consideration. External forces tend increasingly
to set the agenda for UK legislation in this area, and may continue
regardless of the political party in power.

Background to the Stockholm Programme
The driving force behind the Stockholm Programme, and the
initiator of the ideas set out therein was the Informal High Level
Advisory Group on the Future of European Home Affairs Policy,
known as the “Future Group”. The lines of accountability of this
Group are not immediately obvious, and the United Kingdom is
not represented within the membership. Baroness Scotland, the
Attorney-General, has observer status as the representative of a
common law jurisdiction. The Group was chaired by Franco Frattini, presently foreign minister in the Berlusconi government.

Why is it controversial?
The focus of the Stockholm Programme will be migration, which
is perceived to be a central issue across the Union. The European
Union is concerned that the approaches of Member States towards
asylum seekers and refugees are widely different. Some are seen to
be substantially more generous than others, notwithstanding the
notionally similar minimum standards which apply. The Programme
seeks to harmonise the approaches of Member States and control
more successfully the flow of economic migrants.
This aspect of the Programme has proved controversial. A
significant demonstration was organised by an anti-racism group
at the informal meeting of interior ministers at Stockholm in July.
The complaint in general terms was that the proposals amounted
to an unjustified restriction on the free movement of people, would
lead to substantially enhanced surveillance and control, and would
encourage further harsh measures against refugees from external
states.
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The EU monitoring group Statewatch has suggested that the
proposals amount to a wholesale exportation by the United Kingdom of its “security state apparatus” on the basis of the admission
by the Council:
“Every object the individual uses, every transaction they make
and almost everywhere they go will create a detailed digital
record. This will generate a wealth of information for public
security organisations, and create huge opportunities for more
effective and productive public security efforts.”
The “principle of convergence” is the second significant development in the Stockholm programme. The stated aim is the pooling of
sovereignty between law enforcement agencies across the Union,
backed by legal harmonisation in order to remove obstacles to
gathering, accessing, and transferring data and intelligence so as
to bring into effect the principle of availability—that is to say that
all national data and intelligence should be available internationally
within the European Union. Significantly, from the point of view
of criminal practitioners, it is anticipated that criminal records
data will be centralised so that the PNC will be subsumed into a
pan-European network, probably the European Criminal Records
Information System.

The criminal law agenda—rights of the
defence
In the area of criminal law however, the Swedes are renewing the
attempt to create a Framework Decision on suspects’ rights. Framework Decisions in the criminal law area presently require unanimity, and the original proposal in 2004 proved too controversial for
a small group of Member States led by the United Kingdom. The
original proposal included the right to legal representation prior
to and at trial; the right to access to interpretation and translation;
a requirement to ensure that suspects and defendants who were
not capable of following proceedings received appropriate attention; consular assistance to foreign detainees; and the obligation
to notify defendants of their rights in writing (the so-called “Letter
of Rights”).
The attitude of the United Kingdom was in essence that the proposed Framework Decision might conflict with art.6 of the ECHR.
In any event they opposed a binding EU measure, suggesting a
draft Resolution of Member States, on the basis that the European
Union should not regulate domestic criminal proceedings.
Following the implementation of the Lisbon Treaty and its
entry into force, the mechanism for implementation of Framework
Decisions in this area will change. It will be possible to legislate by
means of qualified majority voting and thus such a proposal would
have more chances of success, since the opposition of the United
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Kingdom and others could be overridden.
In the meantime however, following tortuous negotiations over
the last five years resulting in an almost complete lack of progress,
the proposal on suspects’ rights has now been reduced to a single
right to interpretation and translation. The other proposed rights
have been dropped.
The proposal is that a defendant should have a right to interpretation throughout the entire criminal proceedings. In addition,
translation will have to be provided of all essential procedural
documents. These will have to be of a sufficient quality, and must
be provided free of charge.
If and when this proposal is passed, it is anticipated that further
attempts will be made to return to the original wish list and add
them back in again.

The criminal law agenda—forum shopping
Two Framework Decisions are pending relating to the prevention
and settlement of conflicts of jurisdiction in criminal proceedings,
and on the transfer of proceedings in criminal matters.
The conflicts of jurisdiction proposal creates a framework for the
exchange of information in order to prevent trials of the same matter taking place in different jurisdictions, in breach of the double
jeopardy principle. Member States will be required to inform each
other when an offence is being investigated or where proceedings
are under way which may affect another Member State. The idea is
that negotiations would take place as to who would be best placed
to conduct the investigation.
The related transfer of proceedings proposal is designed to allow Member States to arrange for the transfer of suspects in the
light of the outcome of the exchange of information about conflicts
of jurisdiction.
In fact, there is already a European Convention on the Transfer
of Proceedings in Criminal Matters of 1972, although it has only
been ratified by 13 Member States, and notwithstanding various
subsequent efforts by the European Union to attempt to harmonise
the rules across the union, nothInternational Court of Justice
ing has been achieved.
The proposal is that the
choice of the appropriate forum
will be a decision for the judicial
authorities, and whilst they will
be required to take into account
the interests of victims and
suspects, it will be their prerogative to confer jurisdiction upon
another Member State.
Any Member State will have
competence to prosecute under
its national law any offence to
which the law of another Member
State is applicable. This radical
proposition (art.5) confers jurisdiction on a Member State over
acts committed in another State,
subject to the requirements of
double criminality.
Thus the proposal is that
State A may request State B
takes over proceedings where
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one or more of the following situations exists: the offence has been
committed wholly or partly in the territory of State B; most of the
effects or a substantial part of the damage was sustained in the
territory of State B; the suspected person is ordinarily resident in
State B; substantial parts of the most important evidence are located in State B; there are ongoing proceedings against the suspect
in State B; there are ongoing proceedings on the same or related
facts in State B; the suspect is already serving a sentence in State
B; or the victim is ordinarily resident in State B.
State B is required to refuse the request if the act does not
constitute an offence in State B; if taking proceedings would be
contrary to the principle of double jeopardy; if the suspect cannot be held criminally liable due to his or her age; if there is an
immunity or other privilege under the law of State B which would
prevent that state taking action; where the criminal prosecution
would be statute barred in State B; or where the offence is covered
by an amnesty in State B.
State B may also refuse to take over proceedings if it feels a
transfer would not improve the efficient and proper administration
of justice. If State B takes over the proceedings and then discontinues them, State A is entitled to restart them unless to do so would
breach the principle of double jeopardy.
As presently drafted, the Framework Decision gives very limited
rights to the suspect. The suspect at present is only entitled to
be notified of the proposed transfer where appropriate and in accordance with national law. If the suspect “has an opinion on the
proposed transfer”, the authorities in State A are required to notify
State B of that opinion. However, there is apparently no right to
make representations to State A, or to seek any legal remedy in the
courts of that State. Furthermore, a suspect would be potentially
at risk of a worse sentence in the event of a transfer (if the penalty
in State B was greater) unless the transfer took place only on the
basis of art.5.
Neither of the proposals provides for anything that could
amount to steps preventing problems of multiple jurisdiction
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arising in the first place. In civil law, by contrast, there is a plethora
of Regulations which allocate jurisdiction and then require mutual
recognition of the decision which follows from the use of the allocated jurisdiction—see for example reg.44/2001 on Jurisdiction
and Recognition of Civil Judgements.

The criminal law agenda—international bail
conditions
The Framework Decision on mutual recognition of pre-trial supervision orders, initially proposed in 2006, was agreed by the JHA
Council in November 2008, and is likely to be adopted prior to
final ratification of the Treaty of Lisbon. In essence, this proposal
allows for international bail monitoring (a “European Supervision
Order”), so that residents of one Member State (the Home State)
facing trial in a second Member State (the Trial State) can be given
bail with conditions enforceable in their Home State. These conditions would include conditions of residence, reporting, surrender of
passports to the authorities in Home State, requirements to be at a
specified place of work between specified times, a requirement not
to leave or enter particular areas in either the Home State or Trial
State, not to engage in specified activities, and to undergo specified
medical treatment.

Other proposals
Another area in which the Stockholm Programme has an agenda
is in respect of victims of crime. The 2001 Framework Decision on
the rights of victims is likely to be amended. There are proposals
to facilitate restorative justice programmes, and to allow for crossborder video links and other special measures so that victims of
crime can give evidence in their home state in respect of offences
committed in other states.

Further, the Commission is keen to encourage mutual recognition of penal and regulatory judgements imposing some kind of
disqualification, and to encourage the exchange of information
between Member States to this end. In particular, the Commission
is concerned with situations where disqualification is likely to affect personal safety or business life. In respect of prohibitions from
carrying out certain professions, withdrawal of driving licences,
disqualification from holding a post as company director or from
involvement in public procurement are all areas where the Commission is particularly keen to ensure that harmonisation takes
place.
Finally of course, deep in a communication from the Commission to the European Parliament and the Council in June is the
proposal to develop a core of common standards in criminal law.
Further action is needed, says the Commission, on the closer alignment of substantive law in relation to certain serious crimes which
require common definitions and penalties.
The Commission complains that because the jurisdiction of
the Court of Justice is limited, and the Commission is unable to
bring infringement proceedings, there is a delay in the transposition of EU legislation in the criminal law field at a national level,
which gives EU criminal legislation a somewhat virtual character.
The Commission is also keen to establish minimum principles to
facilitate the mutual admissibility of evidence between countries,
including scientific evidence.
Thus the long-term agenda seems to be an extension of the
remit of the European Union across the field of criminal law and
criminal justice. This is a controversial prospect, and one which
merits debate before it becomes a fait accompli.

Richard Furlong is a barrister at 25 Bedford Row.
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