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RESPONSE TO CONSULTATION ON PUBLIC ORDER OFFENCES  

DRAFT SENTENCING GUIDELINE 

 

Introduction 

 

1. The CBA represents the views and interests of practising members of the 

criminal Bar in England and Wales. 

 

2. The CBA’s role is to promote and maintain the highest professional standards 

in the practice of law; to provide professional education and training and 

assist with continuing professional development; to assist with consultation 

undertaken in connection with the criminal law or the legal profession; and to 

promote and represent the professional interests of its members. 

 

3. The CBA is the largest specialist Bar association, with over 4,500 subscribing 

members; and represents all practitioners in the field of criminal law at the 

Bar. Most practitioners are in self-employed, private practice, working from 

sets of Chambers based in major towns and cities throughout the country. The 

international reputation enjoyed by our Criminal Justice System owes a great 

deal to the professionalism, commitment and ethical standards of our 

practitioners. The technical knowledge, skill and quality of advocacy all 

guarantee the delivery of justice in our courts, ensuring that all persons 

receive a fair trial and that the adversarial system, which is at the heart of 

criminal justice in this jurisdiction, is maintained. 

 

Response 

 

Introduction 

 

4. Although the Magistrates’ Court Sentencing Guidelines (MCSG) give 

guidance on sentencing for summary only offences contrary to sections 2 

(violent disorder), section 3 (affray), section 4 (threatening behaviour – fear or 

provocation of violence), section 4A (disorderly behaviour with intent to 

cause harassment, alarm or distress), and section 5 (disorderly behaviour 

(harassment, alarm or distress)) of the Public Order Act 1986, there are 

currently no sentencing guidelines for offenders sentenced for those offenders 

in the Crown Court, and no sentencing guidelines for the offence of riot at all. 
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5. Offences of violent disorder and affray are frequently encountered in the 

Crown Court and to a lesser extent, offences contrary to sections 4 and 4A of 

the Public Order Act 1986 (and the racially aggravated form of those offences). 

Therefore, the CBA welcomes the Sentencing Council’s decision to issue 

guidelines for such offences.  

 

 

Overview 

 

6. The Sentencing Council’s draft guideline, provides 7 separate guidelines for the 

following types of offending: 

  

i. S.1, POA 1986 - Riot; 

ii. S.2, POA 1986 - Violent Disorder; 

iii. S.3, POA 1986 - Affray; 

iv. S.4, POA 1986 - Threatening behaviour (fear or provocation of violence) 

and the racially aggravated form of the offence (s.31(1)(a), Crime and 

Disorder Act 1998); 

v. S.4A, POA 1986 – Disorderly behaviour with intent to cause 

harassment, alarm or distress and the racially aggravated form of the 

offence (s.31(1)(b), Crime and Disorder Act 1998); 

vi. S.5, POA 1986 – Disorderly behaviour and the racially aggravated form 

of the offence (s.31(1)(c), Crime and Disorder Act 1998); 

vii. S.18-23(3) and 29B-29G(3A)(3), POA 1986 – Racial hatred offences and 

hatred offences based on religious grounds or grounds of sexual 

orientation. 

 

7. The draft guidelines follow the familiar structure of assessing the culpability 

of the offender and the harm caused by the offence at step one; then at step 

two, using the results of the assessments of culpability and harm to arrive at 

a starting point sentence; and then adjusting the starting point sentence based 

on familiar aggravating or mitigating factors, in order to arrive at a notional 

(pre-credit) sentence. 

 

8. The Sentencing Council analysed the Court Proceedings Database (CPD) and 

117 transcripts of sentencing remarks and has published detailed statistics 

concerning the prevalence of such offences and the average sentences passed: 

 

i. Riot: 

 

- 40 offenders sentenced 2006-2016; 

- average custodial sentence: 5 years and 3 months. 
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ii. Violent disorder: 

 

- 340 offenders sentenced in 2016;  

- 69% received immediate custody - average sentence: 1 year and 

7 months; 

- 23% received suspended sentences. 

 

iii. Affray: 

 

- 3000 sentenced in 2016;  

- 34% received immediate custodial sentences – average sentence: 

10 months;  

- 41% received suspended sentences. 

 

iv. Threatening behavior (s.4, POA 1986): 

 

- 6500 offenders sentenced in 2016;  

- 35% sentenced to community orders; 

- 23% were fined; 

- 14% were sentenced to immediate imprisonment - average 

sentence: 2 months. 

 

v. Disorderly behavior with intent (s.4A, POA 1986): 

 

- 3200 offenders sentenced in 2016; 

- 39% were fined; 

- 25% were sentenced to a community order; 

- 10% were sentenced to immediate imprisonment - average 

sentence: 2 months. 

 

vi. Disorderly behavior (s.5 POA): 

 

- 5100 offenders sentenced in 2016;  

- 60% were fined - average fine: £80; 

- 36% were discharged absolutely or conditionally. 

 

vii. Racially aggravated threatening behavior: 

 

- 580 offenders sentenced in 2016;  

- 33% were sentenced to a community order; 

- 25% were sentenced to immediate imprisonment - average 

sentence: 4 months; 
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- 26% were given suspended sentences. 

 

viii. Racially aggravated disorderly behaviour with intent: 

 

- 2400 offenders sentenced in 2016;  

- 31% were sentenced to a community order; 

- 30% were fined; 

- 17% sentenced to immediate imprisonment - the average 

sentence: 3 months; 

- 12% were given suspended sentences. 

 

ix. Racially aggravated disorderly behavior: 

 

- 1400 offenders sentenced in 2016; 

- 74% were fined - average fine: £135; 

- 17% were discharged absolutely or conditionally. 

 

x. Racial hatred offences/ hatred against persons on the grounds of 

religion or sexual orientation: 

 

- The data for such offences is not considered reliable; 

- However, troublingly, in 2016/17, there were 80,400 offences in 

which one or more hate crime strands was a motivating factor – 

a 29% increase from the year before.  

General observations 

 

9. The starting point sentences (with the qualification that the starting points for riot 

would benefit from adjustment as will be explained later in this response) and 

sentencing ranges are mainly in line with current sentencing practice. 

Therefore, it is apparent that the sentencing tables in the draft guidelines seek 

to regularise the status quo in respect of sentencing tariffs. 

 

10. Currently, in respect of offences of riot, violent disorder and affray (which are 

most commonly encountered in the Crown Court) there are a plethora of 

sentencing authorities. The common thread of those authorities is that when 

sentencing for offences contrary to section 1, 2 and 3 of the Public Order Act 

1986, sentencers should consider the context in which the disorder occurred 

and not focus solely on the individual participation of an offender in isolation 

from the wider disorder. See in particular, R v Blackshaw (& others) [2011] 

EWCA Crim 2312 [2012] 1 Cr.App.R. (S.) 114, CA (which was given in the wake 

of the rioting that took place around the country in August 2011).  

 

11. This principle has been preserved in the culpability factors for the offence of 
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riot, as explained in the consultation document (pg13: 

 

‘To identify appropriate culpability factors for the offence of riot the Council 

decided that these should reflect established case law principles that the level and 

scale of the incident is the predominant factor influencing sentences, with the 

offender’s individual role in the incident assessed to a lesser extent.’ 

 

12. Moreover, unique to the riot guidelines, the following caption is added at the 

end of step 2: 

 

‘Other offences committed within incidents of riot  

Where sentencing other offences committed in the context of riot, the court 

should treat the context of the offending as a severely aggravating feature of any 

offence charged.’ 

 

13. However, in this context, the approach to sentencing for an offence of violent 

disorder and affray can present difficulties, because unlike the offence of riot, 

violent disorder and affray are offences that can be committed by a number of 

people not acting with a common purpose. All that is required (for an offence 

of violent disorder) is that a minimum of 3 offenders used or threatened 

violence at the same time and place. The significance of this is that there can 

be a wide range of culpability for individual offenders convicted of a single 

offence of violent disorder or affray. At the higher end of the spectrum, are 

offenders who are actively involved in violence, who act as part of a team 

which has a common purpose - particularly where the violence has been pre 

planned (eg. rival groups meeting for the purpose of violence). However, at 

the other end of the spectrum, are offenders who join in a disorder after it has 

begun (perhaps by throwing a missile, or delivering a single punch or kick); 

are not acting with others in their individual violent confrontations; and yet 

the wider disorder in which they join involves the infliction of serious injury 

and, or damage to property. The guidelines should make it clear that 

offenders convicted of involvement in the same offence of violent disorder 

and affray, can be sentenced differently. In other words, individual 

involvement is more important when sentencing for violent disorder and 

affray than it is when sentencing for riot. The CBA respectfully suggests that 

this should be reflected in some way in the culpability and harm assessments 

for violent disorder and affray. 

 

 

(1) RIOT 

 

 

14. The assessment of culpability is based on the following factors: 
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15. The assessment of harm is based on the following factors: 

 

 

 
 

 

 

16. The following sentencing table is based on the earlier assessments of harm 

and culpability: 
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17. Starting point sentences are then adjusted based on the following aggravating 

and mitigating factors:  
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18. Peculiar to the guideline for riot sentences, is the following caption: ‘Where 

sentencing other offences committed in the context of riot, the court should treat the 

context of the offending as a severely aggravating feature of any offence charged.’ – this 

is plainly an emphatic reiteration of the guidance given in R v Blackshaw (& 

others) [2011] EWCA Crim 2312 [2012] 1 Cr.App.R.(S.) 114, CA. 

 

(2) VIOLENT DISORDER 

 

 

4. The assessment of culpability is based on the following factors: 

 

 

 
 

 

5. The assessment of harm is based on the following factors: 
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6. The following sentencing table is based on the earlier assessments of harm 

and culpability: 

 

 

 

 
 

7. Starting point sentences are then adjusted based on the following aggravating 

and mitigating factors:  
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(3) AFFRAY 

 

 

8. The assessment of culpability is based on the following factors: 
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9. The assessment of harm is based on the following factors: 

 

 
 

10. The following sentencing table is based on the earlier assessments of harm 

and culpability: 

 

 
 

11. Starting point sentences are then adjusted based on the following aggravating 

and mitigating factors: 
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(4) THREATENING BEHAVIOUR & RACIALLY AGGRAVATED 

THREATENING BEHAVIOUR  

 

 

12. The assessment of culpability is based on the following factors: 
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13. The assessment of harm is based on the following factors: 

 

 

 

 
 

14. The following sentencing table is based on the earlier assessments of harm 

and culpability: 

 

 
 

 

15. For racially aggravated offences, sentencers must then assess the level of racial 

aggravation based on the following factors: 
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16. Having identified the level of aggravation, the following sentencing table 

shows how the starting point sentence for the basic offence should be uplifted: 

 

 
 

17. Starting point sentences are then adjusted based on the same aggravating and 

mitigating factors: 
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(5) DISORDERLY BEHAVIOUR WITH INTENT & RACIALLY AGGRAVATED 

DISORDERLY BEHAVIOUR WITH INTENT  

 

 

18. The assessment of culpability is based on the following factors: 

 

 
 

 

19. The assessment of harm is based on the following factors: 
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20. The following sentencing table is based on the earlier assessments of harm 

and culpability: 

 

 
 

 

 

21. For racially aggravated offences, sentencers must then assess the level of racial 

aggravation based on the following factors: 

 

 
 

22. Having identified the level of aggravation, the following sentencing table 
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shows how the starting point sentence for the basic offence should be uplifted: 

 

 
 

23. Starting point sentences are then adjusted based on the following aggravating 

and mitigating factors:  
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(6) DISORDERLY BEHAVIOUR & RACIALLY AGGRAVATED DISORDERLY 

BEHAVIOUR  

 

 

24. The assessment of culpability is based on the following factors: 

 

 
 

25. The assessment of harm is based on the following factors: 

 

 
 

26. The following sentencing table is based on the earlier assessments of harm 

and culpability: 
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27. For racially aggravated offences, sentencers must then assess the level of racial 

aggravation based on the following factors, and the relevant uplift is shown: 

 
 

28. Starting point sentences are then adjusted based on the following aggravating 

and mitigating factors:  
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(7) RACIAL HATRED & HATRED OFFENCES BASED ON RELIGIOUS 

GROUNDS OR GROUNDS OF SEXUAL ORIENTATION 

 

29. The assessment of culpability is based on the following factors: 

 

 
 

30. The assessment of harm is based on the following factors: 
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31. The following sentencing table is based on the earlier assessments of harm 

and culpability: 

 

 
 

 

 

32. Starting point sentences are then adjusted based on the following aggravating 

and mitigating factors:  
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Survey questions 

 

(1) Riot 

 

33. Question 1: Do you agree with the proposed approach to the assessment of 

culpability? Please give reasons where you do not agree. 

 

a. Yes, although we raise whether the phase “significant planning of 

unlawful activity” gives the certainty required and/or whether this 

should be defined with greater precision. 

 

34. Question 2: In culpability category B do you prefer the list of descriptive 

factors or the individual factor to capture any incident of riot? 

 

a. The guideline would be simpler is culpability B simply stated ‘any other 

incident of riot not involving culpability A factors’. 

 

35. Question 3: Do you agree with the proposed approach to the assessment of 

harm? Please give reasons where you do not agree. 

 

a. Category 2 would be better if it stated ‘any other incident of riot not 

involving category 1 harm factors’ because the expression ‘lower level 

of harm’ seems inappropriate in the context of an offence of riot. 

b. We raise whether category 1 harm is so broad that it will be rare that 

category 2 harm is ever used and whether this should be reflected in the 

starting points being lowered 

 

36. Question 4: Do you have any comments on the sentence ranges and starting 

points? 

 

a. Yes. Given the empirical data gathered about the average sentences 

imposed for riot offences, we note that the proposed starting point for 

the lowest category is around the mean sentence reported. We question 
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whether this is indicative of the starting points being set too high for this 

category and failing to incorporate the sentences that would have fallen 

below the mean given the (in)frequency that the bottom category of 

sentencing guidelines are used in practice. The council has indicated the 

application of this guideline should not lead to an increase of the 

sentences imposed. We express a serious concern therefore that given 

the proposed starting points and the approach to harm discussed 

above, that the stated intention of the sentencing council may be 

unintentionally undermined. We have therefore reviewed the 

proposed starting points and have identified an anomaly which is 

likely to cause sentences for this offence to increase. The starting point 

for Category 1, Culpability A is 7 years, therefore at the lower end of 

the range, the range being 6 – 9 years. However for Category 1, 

Culpability B, the range is 4 – 7 years but the starting point is 6 years, 

therefore at the upper end of the range. The starting points identified 

for Category 2, Culpability A is 6 years, similarly at the upper end of 

the range of 4 – 7 years, and for Category 2, Culpability B, the starting 

point is 5 years, the range being 3 – 6 years, so again at the upper end. 

This produces an inconsistency with no explanation. We suggest 

therefore that all starting points should have the same coherence 

relative to the respective ranges. An adjustment to the starting points 

for Category 1 B, Category 2 A, and Category 2 B, bringing them into 

line with the starting point relative to range for Category 1 A, would 

lower starting points to 5 years, 5 years, and 4 years respectively. This 

would also remedy the likely unintended consequence of sentences 

for riot increasing markedly from current levels.   

 

37. Question 5: Do you agree with the aggravating and mitigating factors? Please 

state which, if any, should be removed or added. 

 

a. Yes. Although we question why the mitigating factor of being a 

primary carer for a dependent relative is not included in the riot 

proposed guideline. We fail to see a distinction between this and the 

other offences given the international obligations regarding considering 

the impact on children and dependent relatives.  

 

38. Question 6: Do you have any other comments on the content or structure of the 

draft guideline? 

 

a. We raise (and this applies across the guideline) the following two 

additional issues: 

i. Where the particularly dangerous weapon explanation is given, 

we’d ask that it is made clear that where the definition of an 
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offensive weapon is considered, where it falls into the category of 

offensive weapon where injury is intended, that the intended 

injury required is serious injury 

ii. We have concerns that for public order offences in particular, a 

number of the aggravating factors are the basis for the charge 

itself and/or fall into the culpability and harm assessment. We 

suggest that it may be particularly important that this guideline 

reminds sentencers to avoid the dangers of double counting such 

factors where they have either led to conviction, the culpability 

assessment or the harm assessment.  

 

 

(2) Violent disorder  

 

39. Question 7: Do you agree with the proposed approach to the assessment of 

culpability? Please give reasons where you do not agree.  

 

a. See para 9 of the CBA response above. In any case, the culpability factors 

would be simpler if culpability B stated ‘culpability A and C factors not 

present’. 

b. Yes although we raise whether the phase “significant planning of 

unlawful activity” gives the certainty required and/or whether this 

should be defined 

 

40. Question 8: Do you agree with the proposed approach to the assessment of 

harm? Please give reasons where you do not agree.  

 

a. See para 9 of the CBA response above. 

b. We raise whether category 1 harm is so broad that it will be rare that 

category 2 harm is ever used and whether this should be reflected in the 

starting points being lowered 

 

41. Question 9: Do you have any comments on the sentence ranges and starting 

points?  

 

a. No although we raise that given our concerns that category 1 harm is 

very broad, that there could be an unintended consequence of the 

guidelines to increase sentences imposed rather than preserve the status 

quo. 

 

42. Question 10: Do you agree with the aggravating and mitigating factors? Please 

state which, if any, should be removed or added.  
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a. Yes. 

 

43. Question 11: Do you have any other comments on the structure and content of 

the draft guideline? 

 

a. See para 9 of the CBA response above. 

 

(3) Affray 

 

44. Question 12: Do you agree with the proposed approach to the assessment of 

culpability? Please give reasons where you do not agree.  

 

a. See para 9 of the CBA response above. In any case, the culpability factors 

would be simpler if culpability B stated ‘culpability A and C factors not 

present’. 

 

45. Question 13: Do you agree with the proposed approach to the assessment of 

harm? Please give reasons where you do not agree.  

 

a. See para 9 of the CBA response above. 

 

46. Question 14: Do you have any comments on the sentence ranges and starting 

points?  

 

a. No 

 

47. Question 15: Do you agree with the aggravating and mitigating factors? Please 

state which, if any, should be removed or added.  

 

a. Yes. 

 

48. Question 16: Do you have any other comments on the structure and content 

of the draft guideline?  

 

a. See para 9 of the CBA response above. 

 

(4) Section 4 Threatening or provocation of violence and the racially and 

religiously aggravated counterpart offences 

 

49. Question 17: Do you agree with the proposed approach to the assessment of 

culpability? Please give reasons where you do not agree.  

 

a. Yes. 
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50. Question 18: Do you agree with the proposed approach to the assessment of 

harm? Please give reasons where you do not agree.  

 

a. Yes. 

 

51. Question 19: Do you have any comments on the sentence ranges and starting 

points?  

 

a. No. 

 

52. Question 20: Do you agree with the approach to assessing the level of 

aggravation present in an offence?  

 

a. Yes. 

 

53. Question 21: Do you agree with the sentence levels and ranges for the 

aggravated offence, and the inclusion of a separate sentencing table?  

 

a. Yes. 

 

54. Question 22: Do you agree with the aggravating and mitigating factors? Please 

state which, if any, should be removed or added.  

 

a. Yes 

 

55. Question 23: Do you have any other comments on the structure and content 

of the draft guideline? 

 

a. No. 

 

(5) Section 4A Disorderly behaviour with intent to cause harassment, alarm or 

distress and the racially and religiously aggravated counterpart offences 

 

56. Question 24: Do you agree with the proposed approach to the assessment of 

culpability? Please give reasons where you do not agree. 

 

a. Yes. 

 

57. Question 25: Do you agree with the proposed approach to the assessment of 

harm? Please give reasons where you do not agree. 

 

a. Yes. 
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58. Question 26: Do you have any comments on the sentence ranges and starting 

points? 

 

a. No. 

 

59. Question 27: Do you agree with the approach to assessing the level of 

aggravation present in an offence? 

 

a. Yes. 

 

60. Question 28: Do you agree with the sentence levels and ranges for the 

aggravated offence, and the inclusion of a separate sentencing table? 

 

a. Yes. 

 

61. Question 29: Do you agree with the aggravating and mitigating factors? Please 

state which, if any, should be removed or added. 

 

a. Yes. 

 

62. Question 30: Do you have any other comments on the structure and content 

of the guideline? 

 

a. No. 

 

(6) Section 5 Disorderly behaviour causing or likely to cause harassment, alarm or 

distress 

 

63. Question 31: Do you agree with the proposed approach to the assessment of 

culpability? Please give reasons where you do not agree. 

 

a. Yes. 

 

64. Question 32: Do you agree with the proposed approach to the assessment of 

harm? Please give reasons where you do not agree. 

 

a. Yes. 

 

65. Question 33: Do you have any comments on the sentence ranges and starting 

points? 

 

a. No. 
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66. Question 34: Do you agree with the approach to assessing the seriousness of 

the aggravated section 5 offence, and to the penalty uplifts proposed? 

 

a. We raise one issue in relation to this. The data gathered suggested 

discharges were imposed in 17% of cases (out of 1400 cases reported). 

These represents around 250 defendants. The penalty uplifts proposed 

by the new guideline in effect suggest that a discharge will not be 

appropriate and suggest a fine at all levels of racial aggravation. Given 

the stated intention to preserve the status quo, we submit that the 

starting point at the bottom level should still leave a discharge open to 

the court within the guidelines. 

 

67. Question 35: Do you agree with the aggravating and mitigating factors? Please 

state which, if any, should be removed or added. 

 

a. Yes. 

 

68. Question 36: Do you have any other comments on the structure and content of 

the draft guideline? 

 

a. No. 

 

(7) Racial hatred offences and hatred against persons on religious grounds or 

grounds of sexual orientation 

 

69. Question 37: Do you agree with the proposed approach to the assessment of 

culpability? Please give reasons where you do not agree. 

 

a. Yes. 

 

70. Question 38: Do you agree with the proposed approach to the assessment of 

harm? Please give reasons where you do not agree. 

 

a. Yes. 

 

71. Question 39: Do you have any comments on the sentence ranges and starting 

points? 

 

a. No.  

 

72. Question 40: Do you agree with the aggravating and mitigating factors? Please 

state which, if any, should be removed or added. 
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a. Yes. 

 

73. Question 41: Do you have any other comments on the structure and content 

of the draft guideline? 

 

a. No.  

 

Equality and diversity  

 

74. Question 42: Are there are any other equality and diversity issues the 

guideline should consider? 

 

a. Whether the primary carer issue needs to be considered in the riot 

guidelines as well. 
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