
Hearsay & Bad Character 

Update  



Hearsay 



Headlines  
 Sole or decisive hearsay is admissible provided good 

reason for absence of witness and sufficient 

safeguards 

 Apply Horncastle! 

 Judge does not need to be satisfied that the evidence 

is “demonstrably reliable”  

 Approach “gateways” with care, particularly 116 and 

114(1)(d) 

 If D causes W’s absence he is treated as waiving art 6 

(3)(d) 

 Safeguards are vital  

 S 124, s 125, s126, 78 PACE, jury warnings.... 
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The ECtHR v UKSC “dialogue” 

 Sole or decisive hearsay evidence to convict? 

 Al Khawaja and Tahery in 4th Chamber: “Never” 

 Horncastle in CACD: “Yes” 

 Horncastle in UKSC: “Yes” 

 Al Khawaja and Tahery in Grand Chamber: 
“sometimes” 

 Is it sole or decisive? 

 Is there a good reason for witness absence? 

 Are there sufficient safeguards? 

 No anonymous hearsay 

 [If D has caused W’s absence sole or decisive is not 
incompatible with art 6.] 



Ibrahim [2012] EWCA Crim 837 
 ECtHR has accepted sole or decisive can convict  

 "decisive" means the central corpus of evidence without 

which the case cannot proceed.  

 IF SO 

 there must be a must be good reason for the admission 

of hearsay - it is a "measure of last resort".  

 are there "counterbalancing measures" and  

 is their proper enforcement in the instant case sufficient 

to enable the defence to counter the handicaps it would 

suffer by the introduction of the untested hearsay 

evidence.  

 The defendant's Article 6 rights must not be 

"unacceptably restricted".[85] 
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Riat [2012] EWCA Crim 1509 –  

 The law to be applied is that in the 2003 Act;  

 If any differences between Horncastle and Al-Khawaja and 

Tahery v UK- obligation of a domestic court is to follow 

Horncastle;  

 There is no over-arching rule, either in the ECtHR or in 

English law, that a piece of hearsay evidence which is 

“sole or decisive” is for that reason automatically 

inadmissible;  

 A Crown Court judge need not ordinarily look further than 

the statute and Horncastle;  

 Neither under the statute, nor under Horncastle, can 

hearsay simply be treated as if it were first-hand evidence 

and automatically admissible.  
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Riat [2012] EWCA Crim 1509 

 There is no requirement for the judge to be 

sure that the evidence is demonstrably 

reliable 

 Section 114(1)(d) is a last resort 

 If judge is using s78 of PACE then should 

also consider factors in s 114(2) 

 S 124 is vitally important 

 S 125 is more rigorous than Galbraith 

 S 126 probably applies to defence hearsay  
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Riat [2012] EWCA Crim 1509 
 hearsay must not simply be “nodded through”. 

 A focused decision must be made 

 There is no precondition that the hearsay be shown independently to 

be accurate.  

 Judges must assess 

 (i) the importance of the evidence to the case,  

 (ii) the risks of unreliability and  

 (iii) whether the reliability of the absent witness can safely be 

tested and assessed. 

 Consideration must be given to  

 circumstances of the making of the hearsay statement,  

 the interest or disinterest of the maker,  

 the existence of supporting evidence,  

 what is known about the reliability of the maker and  

 the means of testing such reliability  

  any other relevant circumstance. 
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Other post-Khawaja cases 

 R v Fagan [2012] EWCA Crim 

 Failure to get frightened W to court not fatal to 

safety of conviction  

 R v Shabir [2012] EWCA Crim 2564 

 In cases of fear there are 12 steps to consider 

if evidence is to be safely adduced by the 

Crown. 

 R v Friel [2012] EWCA Crim 2871 

 No need for demonstrable reliability 

 More central the hearsay is the greater the 

care that must be adopted  
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A practical framework 
 Is it hearsay? 

 Why is it being relied on? What is “matter stated”? Was it maker’s 

purpose to cause someone to believe or act on that matter relied on? 

 

 Is there a relevant exception? 

 Statute ( s 116, 117, s 9 CJA, s 76 PACE, etc)   

 Common law (s 118) 

 Agreement (s 114(1)(c) 

 Discretion ( s114(1)(d)) 

 

 Other safeguards/check on the evidence 

 Challenging the missing witness (s124) 

 How important is the evidence? What checks on reliability are there? 

 Discretion to exclude?  

 s 78 PACE;  

 s 126 

 Power to stop the case s 125 

 What to say to the jury....Discuss directions with judge 
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Automatic Admissibility: s 116 
 Relevant person identifiable: s 116(1)(b) 

 Can the other party challenge credit etc?  

 Relevant person competent (s.123) 

 Is HHJ satisfied of one of the criteria in s 
116(2) (dead, unfit abroad etc)?  

 Satisfied to criminal standard on admissible 
evidence 

 If claim is that W is in fear, interests of justice 
apply: 116(4) and look also to s114(2) 

 Ascertain whether party caused the absence: 
s 116(5): R v Rowley [2012] EWCA 1434 



Pros evidence subject to s 78 

 Considerations listed in s.114(2) are useful 

aides mémoire for any judge considering the 

admissibility of hearsay evidence under s.78 

of PACE, or otherwise.  

  The general principle underlying the 

preliminary gateway question in s.116 cases 

is clearly that the necessity for resort to 

second-hand evidence must be 

demonstrated.  

 Riat (2012) 
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Automatic Admissibility s116(2) 
 S116(2)(a) – W dead 

 Routinely used: Al Khawaja (2011).  

 Not automatic - Ibrahim [2012] EWCA Crim 837 

 

 S116(2)(b) – unfit  

 Get admissible evidence!! 

 Unfit to attend  

 

 S116(2)(c) - abroad 

 Dangerously wide use.  

 Test is whether “reasonably practicable”: Gyima 
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Automatic Admissibility s116(2)(d) 

 S 116(2)(d) -Cannot be found 

 Cautious approach: TD [2009] EWCA Crim 1213 

 Includes W making himself absent: Lyons [2010] 

EWCA Crim 2029 

 Application for s116(2)(d) implies efforts made to 

find W: Shah [2010] EWCA Crim 2326  

 If defence rely on this they must prove 

reasonable efforts: Atkinson [2011] EWCA Crim 

1746 

 D cannot rely if caused W’s absence: s 116(5),  

Rowley [2012] EWCA Crim 1434 

 



Fear - Satisfying Strasbourg 
 If fear is “attributable to the defendant or those acting 

on his behalf,” that can be admitted as hearsay even if 

such evidence was the sole or decisive evidence 

against the defendant.  

 Proof to criminal standard? 

 What to say to the jury? 

 The same conclusion must apply when the threats or 

actions which lead to the witness being afraid to testify 

come from those who act on behalf of the defendant or 

with his knowledge and approval 

 Receiving hearsay from frightened witnesses where 

the fear is not caused by the accused or those acting 

on his behalf is a “last resort” Al Khawaja @[125] 
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Fear s 116– Shabir [2012] EWCA Crim 2564 

(1) "default" position is inadmissibility.  

(2) W must be identified: section 116(1)(b) of the CJA.  

(3) The necessity to resort to second-hand evidence must 

be clearly demonstrated. The more central the 

evidence that is sought to be admitted as hearsay 

evidence is to the case, the greater the scrutiny that 

has to be undertaken to see whether or not it should be 

admitted as hearsay.  

(4) "fear" is to be widely construed in accordance with 

section 116(3) fear of a witness does not have to be 

attributed to the defendant, BUT court has to be 

satisfied, to the criminal standard, that the proposed 

witness will not give evidence "through fear".  
 

 



(5) Proof of that depends upon the background together 

with the history and circumstances of the particular case. 

Every effort must be made to get the witness to 

court to test the issue of his "fear". The witness 

alleging "fear" may be cross-examined by the defence (if 

needs be in a voir dire), if necessary using "special 

measures" to assist the witness. That procedure may be 

possible but, in certain cases, may not be appropriate. 

  

(6) If no defence XX of W on voir dire then "it is incumbent 

on the judge to take responsibility rigorously to test the 

evidence of fear and to investigate all the possibilities of 

the witness giving oral evidence in the proceedings". Eg 

by listening to  tape recording or video of an interview on 

the question of his "fear" should, if possible, be made 

available.  



(7) Have specific regard to the matters set 

out in section 116(4)(a) to (c).  

(8) Court must take all possible steps to 

enable a fearful witness to give evidence 

notwithstanding his apprehension eg SMD 

(9) No indication, let alone assurance, 

should be given to a potential witness that 

his evidence will or may be read if he says 

he is afraid 

(10) In considering s116(4), have regard to 

s114(2)(a).  
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(11) If in the interests of justice consider the vital linked 

questions of  

 (a) the apparent reliability of the evidence sought to 

be adduced as hearsay and 

 (b) the practicality of the jury testing and assessing its 

reliability.[35]  

 Have regard to s 124 

(12) Consider the importance of that evidence and its 

apparent strengths and weaknesses, AND ALSO what 

material is available to help test and assess it, in 

particular what evidence could be admitted as to the 

credibility of the witness and the hearsay evidence under 

section 124.  

Judges can expect "very full" enquires as to witness 

credibility will have been made 

 



Horncastle..reiterated in Riat. 
 “It is, however, important that all possible 

efforts are made to get the witness to 

court. As is clear, the right to confrontation 

is a longstanding requirement of the 

common law and recognised in Article 6(3) 

(d). It is only to be departed from in the 

limited circumstances and under the 

conditions set out in the CJA 2003. The 

witness must be given all possible 

support, but also made to understand the 

importance of the citizen's duty …” [87] 
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Common law exceptions – s 118 

 Section 118 preserves the following common 

law exceptions: 

 Public records  

 Reputation and tradition 

 Res gestae – Saunders [2012] EWCA Crim 1185 

 Confessions – s 76 PACE 

 Agency – Newell [2012] EWCA Crim 650 

 Common enterprise: King [2012] EWCA Crim 805 

 Expert evidence 



Section 118 – admission by 

agent 
 Newell [2012] EWCA Crim 650  

 Counsel has implied actual authority or ostensible 

authority to record matters on a PCMH Form 

  “provided the case is conducted in accordance 

with the letter and spirit of the Criminal Procedure 

Rules, that information or a statement written on a 

PCMH Form should in the exercise of the court's 

discretion under s.78 not be admitted in evidence 

as a statement that can be used against the 

defendant. The information is provided to assist 

the court. “ 
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The interests of justice 

 

114    Admissibility of hearsay evidence 

(d) the court is satisfied that it is in the 

interests of justice for it to be admissible. 

 

 Ali [2008] EWCA Crim 146 -  no PII  

 Richards (2007) – CA to review if 
Wednesbury unreasonable 
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(a) Probative value of statement (assuming it to be 

true) or value for understanding evidence? 

(b) What other evidence is available?  

(c) How important is evidence in context of the case?  

(d)  In what circumstances was statement made? 

(e)  Reliability of the maker? 

(f)   Reliability of the evidence of making of statement? 

(g)  Can oral evidence of issue be given? if not why 

not? 

(h) Difficulty involved in challenging the statement? 

(i) The extent to which that difficulty would be likely to 

prejudice the party facing it. 



Caution with s 114(1)(d) 
 Z [2009] EWCA Crim 20   

 witness reluctant but not in fear, not under s.114  

 

 Khan [2009] EWCA Crim 86 

 Witness available but potentially incriminating – not 
114 

 

 Riat [2012] EWCA Crim 1509 

 Section 114(1)(d) contains a general residual power 
to admit hearsay evidence which does not otherwise 
pass a statutory gateway 



Limits on s 114(1)(d) 
 ED [2010] EWCA Crim 1213 

 V reported sex to X when aged 13. V now 27. X 

available but not called. CA – no s 114(1)(d) 

 Ibrahim [2010] EWCA Crim 1176 

 X sees sex in doorway and tells W too scared to 

intervene. X available. CA - no s 114(1)(d) 

 CT [2010] EWCA Crim 72 

 X now aged 15 can corroborate sex abuse of V. X 

available but mum prevents her being called. CA 

- no s.114(1)(d). 

 Freeman [2010] EWCA Crim 1997 

 Reluctance is not a ground for not testifying! 

    



Broad scope of s 114(1)(d) unavoidable 
 

 W has given oral evidence at an earlier trial and 
now refuses 

  Sadiq [2009] EWCA Crim 712; Venn and Deakin (2009) 

 

 Witness obstinately refuses even to come to court 
 Burton [2011] EWCA Crim 1990 - V 14 had admitted 

cuddling D, 26. V refused to cooperate. 

 

 cf Tindle [2011] EWCA Crim 2341 999 call from V not 
admissible  

 

 NB NO anonymous hearsay! 



Broad uses of 114 

 Witness unavailable for reasons other than s 116 

 J [2011] EWCA Crim 3021 –mum’s report of 
statement by W, aged 3  

 s 114(1)(d) allows for evidence against H from W 
who is not compellable: Horsnell [2012] EWCA 
Crim 227 

 

 W present but too embarrassed: Turner [2012] 
EWCA Crim 1478  
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Safeguards and reliability 

 If a specific gateway for admission is passed, a court should 

always at that point consider the vital linked questions of 

 

 (i) the apparent reliability of the evidence  

and  

 

 (ii) the practicability of the jury testing and assessing its 

reliability.  

 

 Consider the  importance of the evidence and its apparent 

strengths and weaknesses, what material is available to help 

test and assess it. 

Riat (2012) 



Safeguards and reliability (1) 
 Section 124 CJA 

 Party against whom hearsay adduced can challenge 

credibility and consistency of absent witness   

 If important prosecution evidence, HHJ entitled to 

expect that very full inquiries have been made as to 

the witness’s credibility and all relevant material 

disclosed; that will not be confined simply to a check 

of the Police National Computer for convictions.  

 

 If it is defence hearsay, HHJ can expect that the 

defendant has supplied sufficient information about 

the witness to enable such proper checks to be 

made.  

 Riat (2012) 



Safeguards and reliability (2) 
 Discretions 

 Section 78 of PACE  

 applies to evidence which the Crown wishes to 

adduce,  

 Criteria in s 114(2) are useful aide memoire for 

assessing whether to exclude   

 

 Section 126 CJA 

 applies to all tendered hearsay. 

 Useful discretion to avoid defence abusing s 116  

 Gyima [2007] EWCA Crim 429  

 Atkinson [2011] EWCA Crim 1746.  
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Safeguards and reliability (3) 

 Section 125 CJA 

 Power to stop the case if it is based on unconvincing 

hearsay 

 A “critical part” of the CJA apparatus: AlKhawaja; 

Horncastle; Riat 

 Applicable at end of Crown case or thereafter. 

 Different from Galbraith as it involves checking 

strengths and weaknesses, at the tools available to 

the jury for testing it, and at its importance to the case 

as a whole 

 HHJ to keep the s.125 question under review 

throughout the trial.  
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Safeguard (4) 

No anonymous hearsay 

  CACD in Mayers [2008] EWCA Crim 2898 

 never can anonymous hearsay be admitted  

 SC in Horncastle [2009] UKSC 14 repeats that 

 R v Fox (2010)   

 CRIS recording inadmissible 

 R v Ford [2010] EWCA Crim 2250 

 document passed to police inadmissible 

 AlKhawaja in Grand Chamber – No anonymous 

hearsay 

 cf Ormerod [2011] Crim LR 475 
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Bad Character 



An Overview 
 Notice and preparation 

 Is it bad character? Section 98 and s 112 

 Does it relate to D? 

 If so does it fit within a “gateway” s 101 

 Parties agreed? (s. 101(1)(a)) 

 Intentionally given / elicited by D? (s. 101(1)(b)) 

 Important explanatory evidence? (s. 101(1)(c)) 

 Important matter in issue between D and prosecution? -(s.101(1)(d)) 

 Substantial probative value in relation to an important matter in issue 
between D1 and D2? (s. 101(1)(e)) 

 Correcting a false impression given by D about himself? (s. 101(1)(f)) 

 D has made attack on another person's character? (s. 101(1)(g)) 

 Is there a discretion to exclude it? 

 If admitted what uses can it be put to? 

 What warnings must be given?  



D disputes conviction 

 R v C [2010] EWCA Crim 2971  
 D is entitled to disprove the conviction under s 74(3) of 

PACE, but a mere denial by him that the conviction is  

accurate will not trigger an obligation on Crown to reprove.  

 

 R v Olu [2010] EWCA Crim 2975 
 (i) as a matter of principle, evidence of the commission of a 

previous offence contained in an admission, which is relied on as 

reprehensible conduct, can be challenged by D;  

 (ii) D must give notice to that under Crim PR 35.3(4)(b) ;  

 (iii) Caution quite different from conviction. (Especially without 

legal advice). 

  



R v Clift; R v Harrison [2012] 

EWCA Crim 2750  

 D convicted of GBH of V 

 V dies 

 D charged with murder 

 D’s GBH conviction adduced (therefore 

Crown proved GBH and intent) 

 CA uphold convictions  

 D can disprove to civil standard if he likes: s 

74(3) 

 HHJ can use s 78 if unfairness will result 
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Requirement of specific directions 

 R v SW [2011] EWCA Crim 2463 

 Judge gives overly simplistic cross admiss 

direction 

 CA quash convictions.  Insufficient guidance to 

jury on use of b/c evidence. 

 R v DF [2011] EWCA Crim 2168 
 HHJ gave inadequate guidance on bad character 

evidence that was rightly admitted  

 R v Faraz [2012] EWCA Crim 2820 

  CA quash some terrorism convictions when 

judge had not directed jury with sufficient 

precision on prejudicial evidence  38 



“Bad character” or  s. 98 

 Evidence which has “to do with alleged facts” is 

admissible under s 98(a) even if it would be 

“bad character”  

 To do with the offence implies nexus in time 

between offence and other conduct: Tirnaveanu 

 If the evidence is relied on to show motive there 

is no need for a temporal nexus: R v Sule [2012] 

EWCA Crim 1130 

 Beware if counts get dropped! 



Hard cases 
 R v IJ [2011] EWCA Crim 2734 

 H charged with sexual abuse on step sons 

 H left marital home for homosexual affair but returned 

 Is evidence of his homosexual affair admissible? 

 Cannot be bad character? Is it relevant? 

 

 R v Bullas [2012] EWCA Crim 1659 
 D convicted of sexual offences on young boys 

 D denied and claimed homosexuality made him sick 

 D had had consensual homosexual relationship when 
aged 17 with X aged 21 

 Z gave evidence that he went with D to a gay bar 
once  

 Cannot be bad character. 



Gateways  



Background - s 101(1)(c): avoid 

overuse 
 D [2008] EWCA Crim 1156 

 … the statutory test for gateway (c) should be 
applied cautiously where it is argued to 
overlap with a submitted case of propensity. 
Alternatively,  section 78 might well require 
such evidence to be excluded where it really 
amounts to evidence of propensity which 
would not be admitted as such…” [36] 

 
 R v Saint [2010] EWCA Crim 1924 
 R v Lee [2012] EWCA Crim 316 
 R v Gillespie [2011] EWCA Crim 3152 
 R v Broome [2012] EWCA Crim 2879 



Section 101(1)(d) 

 Is it in issue – if D has admitted the relevant trait it is not 

relevant under 101(1)(d): R v Goddard [2012] EWCA 

Crim 1756. 

 No minimum number of events necessary to establish a 

propensity: R v Miller [2010] EWCA Crim 1578; R v 

Brown [2012] EWCA Crim 773. 

 Sentence on previous conviction usually irrelevant: 

Nelson [2012] EWCA Crim  

 Single offence need not demonstrate propensity: R v 

Bennabou [2012] EWCA Crim 3088 

 Propensity can be based on events after alleged crime: 

R v B [2011] EWCA Crim 1630 

 Can use previous convictions to rebut denial : R v 

Montakhab [2012] EWCA Crim 2012 



R v D (N) [2011] EWCA Crim 1474 

 
 if D was charged with the sexual abuse of a 

child, possession of indecent photos of 
children was capable of being admitted 
under s 101 to demonstrate a sexual interest 
in children. It did not necessarily follow that a 
person who enjoyed viewing such pictures 
would act out the activity undertaken in them 
by abusing a child. Evidence of possession 
was not evidence that the defendant 
demonstrated the practice of committing 
sexual abuse or assault.  

 



Cross admissibility 

 Cross admissibility only arises where the 

issue is whether evidence on ct 1 is 

admissible on ct 2 and vice versa: 

Suleman [2012] EWCA Crim 1569 
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Freeman and Crawford [2008] EWCA 

Crim 1863 

 Not always necessary to rely on 
propensity to render cross admissible  

 Can be cross admissible to rebut 
coincidence:  

 If each of the allegations is capable of making 
it more likely that the other allegations were 
true because of the similar nature of the 
evidence in each case.  

 whether or not the incidents were capable of 
establishing a propensity, each may be 
admissible as evidence to support truth of the 
other allegations….  



Cross admissibility 

  R v H [2011] EWCA Crim 2344 

 “the reality is that independent people do not make 

false allegations of a like nature against the same 

person, in the absence of collusion or contamination 

of their evidence.”[24].  

 R v Nicholson [2012] EWCA Crim 1568 

 In some instances assistance might be necessary on 

how unlikely the coincidence  

 Beware juries double counting by using  evidence 

from Ct 2 to rebut coincidence on ct 1 and then using 

guilt on ct 1 as evidence on ct 2. 

 R v Cross [2012] EWCA Crim 2277 

 Only of value in terms of coincidence if no collusion or 

contamination between witnesses    



Section 101(1)(e) 

 R v Phillips [2011] EWCA Crim 2935 

 Substantial probative value  

 In relation to an important matter  

 In issue between the D and a co-defendant. 

 No discretion once admitted under s 101(1)(e) 

 Only D can rely on this gateway 

 If CoD’s b/c suggests that he would be prepared to lie if 

necessary to defend himself, this gateway to admissibility 

may be triggered. 

 No restriction on type of earlier offence admissible  
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Section 101(1)(f)  
Correcting a false impression given by the 

defendant 

 Applies whether D testifies or not 

 R v Wylie [2010] EWCA Crim 3110 – detail 
matters – difference between saying “never 
been in trouble” and “never been in trouble 
with police”  

 R v Dixon [2012] EWCA Crim 2163 - D, in 
interview claimed that he had never been 
attracted to V or to any other child. At trial, D 
claimed that V was making the allegations 
because of her mother’s hostility towards him.  

 



 “ The evidence of what he had said when 

confronted by the allegations was relevant and 

admissible. If an accused lies in interview and the 

consequences for the appellant are unfortunate, 

the answer is not to edit out those lies. The 

answer is that the prosecution is entitled to rely 

upon those lies. Here the answers were freely 

given and the appellant was not lured into making 

his character admissible. Once the evidence was 

in, it was incumbent upon the judge to ensure that 

the jury were not misled. The evidence was 

therefore necessary to correct a false impression 

which went to the heart of the matter.” Per Hallett 

LJ at [17] 
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Overview – Non defendant’s 

character 

 Is it evidence of bad character? (s. 98) 

 

 Have all parties agreed to the use of the evidence? 

(s. 100(1)(c)) If not, leave required (s. 100(4)) 

 

 Is the evidence important explanatory evidence? 

(ss. 100(1)(a)) 

or 

 Is it of substantial probative value and has the court 

had regard to all the factors in s. 100(3)? 



Non- defendant’s bad character 

  R v Miller [2010] EWCA Crim 1153 

 S100 prohibits kite flying and innuendo 

 Unproven allegations should rarely be put to W 

 R v Braithwaite [2010] EWCA Crim 1082 

 CRIS reports, fixed penalty notices etc are 

unproven allegations; convictions & cautions can be 

within s100  

 R v Brewster [2010] EWCA Crim 1194 

 If evidence against W goes to credit alone, it is 

admissible under s 100(1)(b) if sufficiently 

persuasive to be worthy of consideration by a fair 

minded tribunal upon the issue of W’s 

creditworthiness.  



Non-conviction evidence 

 R v Hamer [2010] EWCA Crim 2053 

 Fixed Penalty Notice does not deny D a good 

character direction. 

 FPN is a punishment for suspected offending 

only 

 R v Dalby [2012] EWCA Crim 701 

 Relying on unproven material in a harassment 

warning is pushing the boundary! 
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S 100 – substantial? 

 R v Simpson [2010] EWCA Crim 2266 

 D tried for rape occurring in 1989. V convicted 

of minor public order offence in 1991... Not of 

substantial probative value!  

 

 R v South [2011] EWCA Crim754 

 W had  53 convictions for dishonesty between 

1978 and 1996. ….. 

 


