A SPEECH TO THE BAR OF ENGLAND AND WALES

By: Michael Turner QC,  Chairman of the Criminal Bar Association
A bald man believes in a sham miracle hair restorer product because he  desperately wants his hair back and so the peddler of the miracle cure has a audience who is only too willing to believe the  outlandish qualities accredited to the contents of the bottle and part with his money accordingly. 

We want our profession to survive. In past years we have been all too ready to believe in the miracle cures of Procureco and Direct Access, only to discover in the case of Procureco, that like some IKEA flat pack, delivered without instruction and missing five essential screws you could never fit it together into a configuration other than one that was going to cause any chambers to go bankrupt . At least it took less time to discover that Direct Access was at utter sham, our so called independent regulator barred us for taking advantage of such a scheme, despite the fact that it would undoubtedly have saved the tax payer millions in legal aid.

Like our previous chair Max Hill and Secretary Nathaniel Rudolf  to whom we all owe a huge debt of gratitude for their, vision, hard work and tactical noose. You will get no peddling of such products from me.

In the past 2 years this Government has continued with a theme started by the last. It has taken millions out of the legal aid budget, the ostensible reason being to save the tax payer money. Given the devastating effect that this removal of funds has had on our system you would want to be pretty sure it is doing what the Government pretends. Sadly it has done no such thing. It costs at a very conservative estimate £110 per minute to run a court room with a jury. This figure is now 10 years old and based on a two barrister case. That is £6,600 per hour, £52,800 per day £264,000 per week.  You all know now, because your experience it on a daily basis,  the delays that are so endemic in our system. Delays caused by a system of disclosure that is now broken almost beyond repair, by translators who can not speak the language of the defendant provided by Applied Language Solutions, a private company that employs translators without qualification or CRB check. One journalist submitted an application to this company from his cat, the stated language being “ancient cat”. It was invited for an interview. By a partly privatised prison service which has cut so many corners to maximise its profit it has one van servicing five court centres. In the case I finished before the summer break, the privatised company charged with bringing the defendants to court were so incapable of delivering the defendants to court on time, 4 whole days were wasted. The problem was only solved by making three of the defendants CAT A prisoners so that it was the prison service that took the responsibility.  Who picks up the tab for those delays, the tax payer of course, it is simply on another balance sheet that is hidden from the public glare. The reality is that the millions cut has saved the taxpayer not a brass farthing. Indeed it has almost certainly cost them more money that before. Every time you scratch beneath the surface you find that the Governments cry of saving the tax payer money is nonsense. G4S retains the contract for front of house court security. It pays its employees £6.45 per hour it receives on the other hand £11.49 per hour, per employee from the Court Service. That is a daily profit of £40.32 per employee. Its web site tells me it has 800 employees within the court service and their contract runs for 5 years from 2011. The gross profit to G4 S over the life of that contract is a staggering £41,932,800. Can anyone sensibly argue that represents a saving to the taxpayer. Of course not. That figure itself is small beer for G4S who receive annually £759 million in respect of its contract swith Government. Watch closely to see how many civil servants and government ministers find themselves sitting on the board of G4S in retirement. 

If money is not this Governments motivation, what is it that is causing them to devastate one of the best legal systems in the world. One that they are proud to promote abroad but destroy at home. To answer that question you must look at the other pieces of legislation and regulation that accompany the cuts introduced by this Government and the last. The last Government effectively muzzled the judiciary, banning them from speaking in public on any topic other that through the Judicial Press Office or through pronouncement through the Lord Chief Justice. The effect of that has been to allow both the press and politicians to criticise the judiciary when it suits without reply. I give you but two examples;-  when they pass sentences that it perceives the public do not like “ soft judge gives rapist two years” you know the kind of thing, but in doing so the judiciary are merely putting into effect what ill considered legislation has required of them. In the case I did before the summer break, the triple murder arising out of the Birmingham riots. We had an exemplar Judge, Mr Justice Flaux. On the day the jury were due to retire the BBC wished to screen two documentaries about the riots. On the day of the screening they produced the discs of the programmes and the transcripts. Those making the application knew nothing of the case and had not troubled to speak to their own journalists who had followed the trial. The Judge, mid summing up read the transcripts. It was obvious to anyone who had followed the trial the material was devastatingly prejudicial. The judge granted a qua timet injunction preventing them going out. “Judge bars BBC documentaries without even watching them was the headline”. It has effectively prevented them from getting publically involved in this debate, giving the impression to the public that our judges approve of what the Government is doing. Then they seek, on so called public interest grounds, to introduce secrecy into the Court Room. Curtailing an ancient tenet of our law that justice should not only be done but seen to be done. Kenneth Clarke, who protests he is a great libertarian pleads that without such secrecy the Government will not be able to defend the outrageous civil claims brought by those suspected of terror from whom confessions have been extracted during a gentle chat over a cup of tea. You know that is bunkum, the Civil Courts have always had the power to withhold documents on Public Interest grounds and  to hold in camera hearings when it is in the public interest to do so. So what is the real reason? To hide from the public the disgraceful conduct of our politicians in taking us into an illegal war, in indulging in extraordinary rendition and extracting confessions by torture. That that is accurate was confirmed when the Guardian revealed the internal impact assessments on the Justice and Security Bill. Top of the list of benefits of the legislation was to protect the Government  from bad publicity. Churchill said that “ the nature of a democracy is defined by how it treats its prisoners”. Of course if you do not know how a democracy treats it’s prisoners you are not in a position to judge it. Which of course is the point. Keep the plebs in the dark and they will believe all is well. One shudders to think what he would have made of how far we have regressed. It is that philosophy which in part is driving them to rid itself of the Bar.
The independent Criminal Bar has only ever been driven by the mantra to do right and fear no one, which is why collectively over the years we have been instrumental in exposing some of the worst excesses of those who seek to wield power. Now we are on the brink of extinction. It has been a long and subtle process. 

It started with the year on year publication of the so called fat cat list.  The public being encouraged to believe that barristers milked the legal aid fund for all it was worth. “ Top QC earns £750,000 per year” These kind of figures were in fact manufactured by the system the Government had themselves created because in reality that figure represented 3 – 4 cases and 3 years income which happened to be payed up in the same tax year. Did anyone bother to enquire how much the barrister paid out in overdraft fees whilst waiting for their money? It created a sufficient screen to reduce barrister earnings to less than plumbers rates. They have now started publishing the earnings of the likes of John Kelsey Fry under the pretence he is funded by the Tax payer. He as we all know has not done a publically funded case for years and is entitled to every penny he earns in a competitive private market.   The Government themselves have pretended that the earnings at silks level  should equate to a consultant surgeon. The are few if any criminal legal aid silks whose earnings equate with that of a GP let alone a consultant and the recent GP’s strike has highlighted exactly why. The Government forgot to tell the public that no one funds a barristers pension pot, no one subsidises the training of the next generation, no one pays for their working accommodation, their administration staff or computer support. In real terms we earn nothing like a GP and at junior level many earn less than cleaners. You will note that no fat cat list appeared this year, you would have thought they might want the public to know how little they pay a profession that is lauded around the world or are they now embarrassed. The Commercial Bar, who have been so supportive of us in recent times told me why it was they valued the Criminal Bar so. It is your reputation world wide that causes so many from abroad to seek redress and assistance in the United Kingdom. No Government ever recognised that substantial contribution we make to the economy.
Slashing our fees is just part of a long term strategy designed to ultimately destroy the publically funded Bar. The Government know full well that the Bar funds its own training without subsidy. It admonishes the Bar for not providing the pupillages required for the 1700 bar students who qualify each year, yet it knows the Bar can no longer afford to train, they have to live. Ultimately the Government knows that if you starve the profession of its youngsters it will whither on the branch.

But they are really taking no chances. Since 2000, the European Union has required Governments of its member states to pay those it employs or pays on a self employed status with 4 weeks, it is known as the Late Payment Directive. The Government have no intention of honouring that requirement. It changed a system that was complying with that regulation and being run at far less cost, administered as it was by the court clerks, who had actually sat through the trial they billed, to payment now through the LSC. It charges 49 employees to cover the entire country. It refuses to give them sufficient server capacity to be able to accept electronic transfer of documents and even stranger it refuses to allow them other than limited access to Exhibit, the court based computer system. I raised this last year with Mr Grieve, I have raised it on a constant basis with the LSC. All agree it is an outrage, and yet nothing is done to rectify it. The result, the Bar is lucky if it gets its money within two months. Members of the Bar filing for bankruptcy has tripled in the last year.

The Government knows full well that it has enshrined a system where bribery for briefs is common place. Edmonds who heads up the LSB thinks it is fair competition. Public money being used by barristers to pay solicitors to instruct them, solicitors paying clients to instruct them. It is not fair competition, it is a crime under this Government’s own legislation the Bribery Act. But that does not concern them if it suits its hidden agenda. What is the morality of a Government that allows companies such as Wonga.com to flourish. A company whose annual interest rate is 4214 % , to borrow £100 and pay it back after a year will cost you £ 4214, borrow £1000 and that will be  £42,140,  an interest rate that would have made that charged by the Krays look positive charitable. As of yesterday they had brought it down to 3,378%. How generous of them. Wonga’s repost is that it is an individuals freedom of choice to pick their products. Borrowing at such rates does not indicate freedom of choice it is an act of utter desperation. When you realise that 90% of their loans are taken out to buy food, as the Telegraph revealed on Thursday it underlines the point. Any politician with an once of morality and interest in the public would seek to regulate those who feed off the most vulnerable in society, the loan shraks, the bankers, the supermarkets, the politician and the building industry. But rather it concentrates on regulating the doctors the lawyers and the press. I wonder why? You get a pretty good idea why when you see Stephen Luff, a senior adviser to our prime minister move smoothly from No 10 to Wonga.com. The spin put by some of this move, is that it represents a corporate raid on Downing Street. Sounds more like pay back to me.
The consultation on QASA, the Quality Assurance Scheme for Advocates has recently concluded. This scheme is not being introduced to protect the public from rogue advocates. It is being introduced as a necessary pre-cursor to One Case One Fee. The Government knows full well that once they hand the purse strings to a single provider the Bar will be offered a derisory amount to conduct a case. The result will be that many will give up. The public will complain they were not afforded an advocate of their choice. The response will be we never promised you an advocate of your choice. All we promised you was an advocate who had earned the appropriate grade to conduct your case. The CBA has never objected to a Quality Assurance Scheme, providing it is just that. Advocates who receive their grades via rigorous judicial assessment, as opposed to profit hungry assessment centres. Advocates who all are required to conduct themselves according to the same code of conduct. A system that ensures that the level of case is set by the seriousness of the crime as opposed to the advocates own self interest. These are pretty basic requirements for such a scheme and yet our own regulator the Bar Standard Board has been promoting, a scheme that has imbedded in it , Plea only Advocates. A species that is not required to have any trial experience but can advise a client as to their plea and conduct the sentencing hearing. It seems to us that there is an immediate conflict of interest by creating a status of advocate who can only represent you if you plead guilty. Curiously the Bar Standards Board, have stated to us in terms and in correspondence with the LSB believe the same. The reason for promoting it is they say, because there is no evidence that such a species is not in the public interest ( because they have never existed before ) so they say we will have to try them out on the public for 5 years or so before proving they are not in the public interest. Logic dictates that those with no qualifications should not represent those accused of murder. We don’t try them out on the public because there is no proof do we? So what are they seeking to achieve? Their aim is very clearly to split the profession in order to destroy it. Before introducing QASA they ensured that solicitors signed up to a graduated fee scheme which did properly remunerate them for the work they did in the Crown court. Solicitors have now been forced to go after a slice of the advocacy cake in order to survive. They have chucked a bone in the corner and whilst the dogs that represent the Bar and the Solicitors profession have finished fighting over it the carcass will have been picked clean.

What the solicitors profession is facing is every bit as dire. We have already seen many small and extremely dedicated solicitors disappear or be swallowed up by what this Government is ultimately seeking to achieve, huge legal service providers who care nothing about quality but everything about profit and handily is beholden to the government to approve its next contract bid in 3 years time. That will make sure they do not expose the government and the police when it is in their clients interest to do so. 30 or so ABS’s ( alternative business structures ) have so far been approved 39 more await approval. Not a single one is a solicitors firm or barristers chambers, they are the likes of G4S, Serco, Geo-Amy, and  Eddy Stobbarts of all people. No doubt you will get a free Yorkie Bar with your cut price legal advice. These are the firms that will get the contracts. If you do not believe me you should know that the Co-Op has recently bid for the entirety of London Care work.
When the Legal Services Act came to pass we were told to expect light touch Regulation. It is being delivered with the ferocity of a sledge hammer and at huge cost to both profession. The BSB takes well over 50% of the Bar Councils Income and the SRA does the same with the Law Society. There are very simple alternatives which do the job QASA is meant to do. A simple traffic light system of regulation for instance. Three warnings from the judiciary and you appear before the regulator on competency grounds. A simple system which should be regulated by a single regulator, not 3. Ensuring consistency and transparency. By of course that is not going to create the number of jobs the BSB crave nor will it suck sufficient money from the profession to kill it. A regulator of any profession should be independent the profession it seeks to regulate and regulate it according to a given set of standards free, from political influence. It is clear from the consultation paper that later condition has not been met.

Those of us who practice at the publically funded Bar, had a choice. I joined Cloisters as a civil lawyer, indeed I practiced civil law for six years. We chose publically  funded criminal  work whether we prosecute or defend because we thought it was important. The reality is that in 5 years time the public are going to wake up and find out that an important corner stone of their democracy has been stolen from them. They will never get it back. The Criminal Bar together with the vast majority of solicitors, some of whom I have invited here today, are the only bodies that stand between the public and this destruction. It is I believe our duty to expose the real reasons behind destroying the legal aid system. This Government pretends it cares for the victims of crime, how hollow is that. Victims are not served by their cases being poorly investigated, badly prosecuted,  they are not assisted by the conviction of an innocent for the crime they suffered, only to have them freed years later as the miscarriage is revealed. Look at their cynical attempt to remove criminal compensation from the most vulnerable in society, the little girl who had had her face bitten off by the pit ball next door and many more. Only to withdraw the scheme when they realised the public might cotton on to the fact that they couldn’t care less about victims of crime after all

The Government has all the money it needs to shore up the legal aid system. It takes millions in restrained funds. We can not use that they cry we need to compensate the victims. Sorry that does not wash, they take annually far in excess of that which is required to compensate the victims of crime. All they have to do in any given situation is ring fence the amount required to compensate the victim and utilise the rest. Ourselves and members of the Press have tried to get the figures on restrained assets and how much legal aid could have been saved but the data protection act is claimed as the reason for not revealing them. Almost the entirety of the legal aid budget could be created by returning the Magistracy to its pre 2005 position. Indeed that was Government policy in the run up to the election and could not have fitted better with David Cameron’s  supposed vision of a Big Society. That vision it appears has changed to a Muted Society, one with no voice and no ability to enforce its rights
We have tried through discussion and representation to point out the folly of this government’s and the lasts policies. But we now live in a sham democracy, where the only point of consultation is to stave off a judicial review not to harvest the views of the public and adhere to them. What we need is not Direct Access it is Direct Action. It is time the Bar stopped behaving like gentlemen and ladies, trusting the Government when it says if you agree to this we will hurt you no more. It is not just us it is hurting it is the public. When I was elected as vice-chair Jeremy Hutchinson now in his 90’s who founded the CBA wrote to Max Hill, asking what had happened to the Bar and enquiring why we had taken no action to stop it. Max and I went to see him. He threw his hands up in despair when we told him of the realities of the Criminal Bar over the last few years. It is no good any longer pretending. If the publically funded Criminal Bar wishes to continue in practice, it has to give up doing the very work that is so very much in the public interest. Alternatively, it can seek to protect the public it so assiduously serves because no one else will.

With your backing it is time we took this fight to the public, to expose how the rights given to them by the Magna Carta ( The Great Charter ) for those in power who do not appear to know,  are being surgically removed. I very much hope our brothers and sisters in the solicitors profession will join us. It is time we stood shoulder to shoulder and refused to take a single step back. If we want to be more than an historical footnote we must resolve to fight together and to fight now, unless you tell me otherwise that is exactly what I propose to do. 
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